COASTAL ZONE MANAGEMENT ACT

Acronym: CZMA
Citation: 16 U.S.C. 88 1451-1465 (2002).

L egislative Purpose:

The CZMA was passed to encourage the preservation, protection, and restoration of the resources of the
nation’ scoasta zone through the devel opment and implementation of state-based coasta zone management
plans and programs. Inreturn for astate CZM program, the state can require that any federd activitiesthat
affect the state’' s coasta zone be “congstent with” the program.

Summary:

Congress enacted the CZMA to encourage states to develop coasta zone management programs that
alow for growth and devel opment that is compatible with the protection of natural resources. The CZMA
provides financia and technicd incentives for Sates to manage their coastal zones consstent with CZMA
standards and goals.

Management programs under the CZMA must first define the state’'s coastal zone and include dements
related to the use of the coast, including planning processes for the protection of, and access to, public
beaches and other public coastal aress of environmentd, recreationd, historical, esthetic, ecologica, or
cultura value. The plan must also contain procedures for the designation of areas for preservation or
restoration because they have unique conservation, recreationd, ecological, historical or esthetic vaues.

In addition to grants to asss states in developing and administering coasta management programs, the
federal cons stency requirement providesan incentive for satesto participatein coastd zoneplanning. The
the CZMA authorizes a state to conduct a“consstency review” of federd activitiesthat affect the coastal
zone. A consgtency determination isrequired for the activity to continue.

The CZMA aso includesthe establishment of the National Estuarine Research Reserve System (NERRS),
which congigts of a network of representative estuarine ecosystems suitable for long-term research.

Notable Amendments:. Prior to the 1990 amendments, CZMA 8 1456(c)(1) provided that federal actions
and activities “directly affecting the coastal zone” must be conducted congistent with approved state
management programs. Judicid interpretation of this section in a case involving oil and gas development
off the coast of Cdifornia, Secretary of Interior v. California, seemed to require that the activity occur
within the coastal zone, and, at thevery least, did not include alease sale. The 1990 amendmentsreversed
the decison and rewrote the section asit currently reads to include the language that an activity “within or
outside the coastal zone that affects. . .”.

Significant Regulations. The Consstency regulations for the CZMA, found at 15 C.F.R. 88 930.1-
931.95 follow the text of the statute on page 88.
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TITLE 16. CONSERVATION
CHAPTER 33. COASTAL ZONE MANAGEMENT

16 USC 88§ 1451-1465 (2002) .

§ 1451. Congressiond findings

The Congress finds that--

(& Thereisandiond interest in the effective management, beneficia use, protection, and devel opment of
the coastal zone.

(b) The coagtd zone isrich in a variety of naturd, commercid, recregtiond, ecologicd, industrid, and
esthetic resources of immediate and potentid vaue to the present and future well-being of the Nation.

(c) The increasing and competing demands upon the lands and waters of our coastal zone occasioned by
population growth and economic devel opment, including requirements for industry, commerce, resdentia
development, recregtion, extraction of mineral resources and fossil fuels, trangportation and navigetion,
waste digoosd, and harvesting of fish, shdlfish, and other living marine resources, haveresulted intheloss
of living marine resources, wildlife, nutrient-rich areas, permanent and adverse changes to ecologica
systems, decreasing open space for public use, and shordline eroson.

(d) The habitat areas of the coastal zone, and the fish, shdlfish, other living marine resources, and wildlife
therein, are ecologicaly fragile and consequently extremely vulnerable to destruction by man'sdterations.

(e) Important ecological, culturd, historic, and esthetic vauesin the coastal zone which are essentid to the
well-being of dl citizens are being irretrievably damaged or lost.

(f) New and expanding demands for food, energy, minerds, defense needs, recregtion, waste disposd,
trangportation, and indudtria activities in the Great Lakes, territorid sea, exclusve economic zone, and
Outer Continentd Shelf are placing stress on these areas and are creeting the need for resolution of serious
conflicts among important and competing uses and vaues in coastal and ocean waters,

(9) Specid natura and scenic characteristics are being damaged by ill-planned devel opment that threatens
these values.

(h) Inlight of competing demands and the urgent need to protect and to give high priority to naturd systems
in the coagtal zone, present state and locd indtitutiond arrangements for planning and regulating land and
water uses in such areas are inadequate.

(i) The key to more effective protection and use of the land and water resources of the coastal zoneisto
encourage the satesto exercisetherr full authority over thelandsand watersin the coasta zone by asssting
the states, in cooperation with Federd and local governments and other vitaly affected interests, in
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developing land and water use programsfor the coasta zone, including unified policies, criteria, sandards,
methods, and processes for dealing with land and water use decisions of more than loca significance.

() The nationa objective of attaining a greater degree of energy sdf-sufficiency would be advanced by
providing Federd financia assistanceto meet state and loca needs resulting from new or expanded energy
activity in or affecting the coastd zone.

(k) Land usesin the coastd zone, and the uses of adjacent lands which drain into the coasta zone, may
sgnificantly affect the qudity of coastd waters and habitats, and efforts to control coastal water pollution
from land use activities must be improved.

() Because globa warming may result in a substantial sea leve rise with serious adverse effects in the
coastd zone, coastal states must anticipate and plan for such an occurrence.

(m) Because of their proximity to and reliance upon the ocean and its resources, the coastdl states have
substantia and significant interestsin the protection, management, and devel opment of the resources of the
exclusve economic zone that can only be served by the active participation of coastal statesin adl Federd
programs affecting such resources and, wherever gppropriate, by the devel opment of state ocean resource
plans as part of their federdly approved coasta zone management programs.

§ 1452. Congressiond declaration of policy
The Congressfinds and declares that it isthe nationd policy--

(1) to preserve, protect, develop, and where possible, to restore or enhance, the resources of the
Nation's coastd zone for this and succeeding generations,

(2) to encourage and assist the dtates to exercise effectively their respongbilities in the coastal zone
through the devel opment and implementation of management programsto achieve wise use of theland and
water resources of the coasta zone, giving full consideration to ecologica, culturd, historic, and esthetic
vauesaswell asthe needsfor compatible economic devel opment, which programs should at least provide
for--

(A) the protection of natural resources, including wetlands, floodplains, estuaries, beaches, dunes,
barrier idands, cord reefs, and fish and wildlife and their habitat, within the coastd zone,

(B) the management of coastal development to minimize the loss of life and property caused by
improper development in flood-prone, sorm surge, geologica hazard, and eroson-prone areas and in
aress likely to be affected by or vulnerable to sealeve rise, land subsdence, and sdtwater intrusion, and
by the destruction of natural protective features such as beaches, dunes, wetlands, and barrier idands,

(C) the management of coastd development to improve, safeguard, and restore the qudity of coastd
waters, and to protect natural resources and existing uses of those waters,

(D) priority consderation being given to coasta-dependent uses and orderly processesfor siting major
fadlitiesrelated to nationd defense, energy, fisheries devel opment, recreetion, portsand trangportation, and
the location, to the maximum extent practicable, of new commercid and industrid developments in or
adjacent to areas where such development aready exists,

(E) public access to the coasts for recreation purposes,
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(F) assstance in the redevelopment of deteriorating urban waterfronts and ports, and sendtive
preservation and restoration of historic, cultural, and esthetic coastd features,

(G) the coordination and smplification of procedures in order to ensure expedited governmental
decisonmaking for the management of coastal resources,

(H) continued consultation and coordination with, and the giving of adequate consderationto theviews
of, affected Federa agencies,

() the giving of timely and effective natification of, and opportunities for public and loca government
participation in, coastal management decisionmaking,

(J) assgtance to support comprehensive planning, conservation, and management for living marine
resources, including planning for the Sting of pollution control and aquaculture facilities within the coasta
zone, and improved coordination between State and Federd coastal zone management agenciesand State
and wildlife agencies, and

(K) the study and development, in any case in which the Secretary considers it to be appropriate, of
plans for addressing the adverse effects upon the coastal zone of land subsidence and of sealeve rise; and

(3) to encourage the preparation of specid area management plans which provide for increased
specificity in protecting sgnificant natural resources, reasonable coastal-dependent economic growth,
improved protection of life and property in hazardous aress, including those aress likely to be affected by
land subsidence, sealevd rise, or fluctuating water levels of the Great Lakes, and improved predictability
in governmenta decisonmaking;

(4) to encourage the participation and cooperation of the public, state and loca governments, and
interstate and other regiond agencies, as well as of the Federd agencies having programs affecting the
coagtd zone, in carrying out the purposes of thistitle;

(5) to encourage coordination and cooperation with and among the gppropriate Federa, State, and local
agencies, and international organizations where appropriate, in collection, andyss, synthess, and
dissemination of coasta management information, research results, and technicd assstance, to support
State and Federa regulation of land use practices affecting the coastal and ocean resources of the United
States, and

(6) to respond to changing circumstances affecting the coasta environment and coastal resource
management by encouraging States to consider such issues as ocean uses potentialy affecting the coastal
zone,

§ 1453. Definitions
For the purposes of thistitle--

(2) Theterm "coastd zone' meansthe coagta waters (including the landstherein and thereunder) and the
adjacent shorelands (including the waters therein and thereunder), strongly influenced by each other and
in proximity to the shordlines of the severd coastdl states, and includes idands, trangtiond and intertidal
aress, st marshes, wetlands, and beaches. The zone extends, in Great L akes waters, to the internationa
boundary between the United States and Canada and, in other areas, seaward to the outer limit of State
title and ownership under the Submerged LandsAct (43 U.S.C. 1301 et seq.), the Act of March2, 1917
(48 U.S.C. 749), the Covenant to Establish aCommonwedlth of the Northern Marianaldandsin Politica
Union with the United States of America, as approved by the Act of March 24, 1976 (48 U.S.C. 1681
note), or section 1 of the Act of November 20, 1963 (48 U.S.C. 1705), as gpplicable. The zone extends
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inland from the shorelines only to the extent necessary to control shorelands, the uses of which haveadirect
and dgnificant impact on the coastd waters, and to control those geographica areaswhich arelikely to be
affected by or vulnerable to sealevel rise. Excluded from the coastal zone arelands the use of whichisby
law subject solely to the discretion of or which is held in trust by the Federd Government, its officers or
agents.

(2) Theterm "coadta resource of nationd significance’ means any coasta wetland, beach, dune, barrier
idand, redf, estuary, or fish and wildlife habitat, if any such areais determined by a coastal dtate to be of
subgtantia biologica or naturd storm protective vaue.

(3) The term "coastd waters' means (A) in the Great Lakes area, the waters within the territorid
jurisdictionof the United States congisting of the Greet L akes, their connecting waters, harbors, roadsteads,
and estuary-type areas such as bays, shallows, and marshesand (B) in other areas, those waters, adjacent
to the shorelines, which contain ameasurable quantity or percentage of seawater, including, but not limited
to, sounds, bays, lagoons, bayous, ponds, and estuaries.

(4) Theterm "coasta date” means a date of the United Statesin, or bordering on, the Atlantic, Pacific,
or Arctic Ocean, the Gulf of Mexico, Long Idand Sound, or one or more of the Great Lakes. For the
purposes of thistitle, the term aso includes Puerto Rico, the Virgin Idands, Guam, the Commonweslth of
the Northern Mariana Idands, and the Trust Territories of the Pecific Idands, and American Samoa

(5) Theterm "coastd energy activity” means any of the following activities if, and to the extent that (A)
the conduct, support, or facilitation of such activity requires and involvesthe Siting, congtruction, expanson,
or operation of any equipment or facility; and (B) any technica requirement exists which, in the
determination of the Secretary, necessitates that the Siting, construction, expansion, or operation of such
equipment or facility be carried out in, or in close proximity to, the coasta zone of any coastd date;

() Any outer Continentad Shelf energy activity.

(i) Any trangportation, conversion, treatment, transfer, or storage of liquefied natural gas.

(iif) Any transportation, transfer, or storage of ail, naturd gas, or cod (including, but not limited to, by
means of any deepwater port, as defined in section 3(10) of the Deepwater Port Act of 1974 (33 U.S.C.
1502(10)).

For purposes of this paragraph, the siting, construction, expansion, or operation of any equipment or
fadlity shdl be "in close proximity to" the coasta zone of any coastdl State if such Sting, congtruction,
expangon, or operation has, or islikely to have, a significant effect on such coastd zone.

(6) Theterm "energy facilities’ means any equipment or facility which is or will be used primarily-

(A) in the exploration for, or the development, production, conversion, storage, transfer, processing,
or transgportation of, any energy resource; or

(B) for the manufacture, production, or assembly of equipment, machinery, products, or deviceswhich
areinvolved in any activity described in subparagraph (A).

The term includes, but is not limited to (i) eectric generating plants; (ii) petroleum refineries and
asociated fadilities, (iii) gagfication plants, (iv) facilitiesused for the trangportation, conversion, treatment,
transfer, or storage of liquefied naturd gas, (V) uranium enrichment or nuclear fuel processing facilities; (vi)
oil and gas fadilities, including platforms, assembly plants, storage depots, tank farms, crew and supply
bases, and refining complexes; (vii) facilities including degpwater ports, for thetransfer of petroleum; (viii)
pipeines and transmission facilities; and (ix) terminds which are associated with any of the foregoing.

(6a) The term "enforceable policy” means State policies which are legdly binding through condtitutiond
provisons, laws, regulations, land use plans, ordinances, or judicid or administrative decisons, by which
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a State exerts control over private and public land and water usesand natural resourcesin the coasta zone.

(7) The term "estuary™ means that part of ariver or stream or other body of water having unimpaired
connectionwith the open sea, wherethe seawater ismeasurably diluted with fresh water derived fromland
drainage. The term includes estuary-type areas of the Great Lakes.

(8) Theterm "estuarine sanctuary” means aresearch areawhich may include any part or dl of an estuary
and any idand, trangtiond area, and upland in, adjoining, or adjacent to such estuary, and which congtitutes
to the extent feasible a natural unit, set asde to provide scientists and students the opportunity to examine
over aperiod of time the ecologica relationships within the area.

(9) Theterm "Fund" means the Coastal Zone Management Fund established under section 308(b) [16
USC § 1456a(b)].

(10) Theterm"land use" meansactivitieswhich are conducted in, or on the shordandswithin, the coastal
zone, subject to the requirements outlined in section 307(g) [16 USC § 1456(g)].

(12) Theterm "locd government” meansany politica subdivison of, or any specid entity created by, any
coastal state which (in whole or part) is located in, or has authority over, such state's coasta zone and
which(A) hasauthority to levy taxes, or to establish and collect user fees, or (B) providesany public facility
or public service which is financed in whole or part by taxes or user fees. The term includes, but is not
limited to, any school digtrict, fire didrict, trangportation authority, and any other specia purpose district
or authority.

(12) Theterm "management program’ includes, but isnot limited to, acomprehensve satement inwords,
maps, illudtrations, or other mediaof communication, prepared and adopted by the statein accordance with
the provisons of thistitle, setting forth objectives, policies, and standards to guide public and private uses
of lands and waters in the coasta zone.

(13) The term "outer Continental Shelf energy activity” means any exploration for, or any development
or production of, ail or natural gasfrom the outer Continental Shelf (as defined in section 2(a) of the Outer
Continental Shelf Lands Act (43 U.S.C. 1331(a))), or the Siting, construction, expansion, or operation of
any new or expanded energy facilities directly required by such exploration, development, or production.

(14) The term "person” means any individua; any corporation, partnership, association, or other entity
organized or exigting under the laws of any date; the Federd Government; any date, regiond, or loca
government; or any entity of any such Federd, Sate, regiond, or loca government.

(15) The term "public facilities and public services' means facilities or services which are financed, in
whole or in part, by any state or politica subdivison thereof, induding, but not limited to, highways and
secondary roads, parking, mass trangit, docks, navigation aids, fire and police protection, water supply,
waste collection and treatment (including drainage), schools and education, and hospitas and hedlth care.
Such termmay aso include any other facility or service so financed which the Secretary finds will support
increased population.

(16) The term " Secretary” means the Secretary of Commerce.

(17) The term "specia area management plan” means a comprehensive plan providing for naturd
resource protection and reasonable coastal-dependent economic growth containing a detailed and
comprehengve statement of policies; standards and criteriato guide public and private uses of lands and
waters, and mechanisms for timely implementation in specific geographic areas within the coasta zone.

(18) Theterm "water use" meansause, activity, or project conducted in or on waters within the coastd
zone.
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8 1454. Submittal of State program for approva
Any coagtd state which has completed the development of its management program shal submit such
program to the Secretary for review and approva pursuant to section 306 [16 USC § 1455].

§ 1455. Adminigtrative grants
(&) Authorization; matching funds. The Secretary may make grantsto any coastal state for the purpose of
adminigering that state's management program, if the state matches any such grant according to the
following ratios of Federd-to-State contributions for the applicable fiscd year:

(2) For those States for which programs were approved prior to enactment of the Coastal Zone Act
Reauthorization Amendments of 1990 [enacted Nov. 5, 1990], 1 to 1 for any fiscd year.

(2) For programs approved after enactment of the Coastal Zone Act Reauthorization Amendments of
1990 [enacted Nov. 5, 1990], 4 to 1 for the first fiscal year, 2.3 to 1 for the second fiscal year, 1.5t0 1
for thethird fisca year, and 1 to 1 for each fiscd year theregfter.

(b) Grants to coastal dtates, requirements. The Secretary may make a grant to a coastal state under
subsection (a) only if the Secretary finds that the management program of the coasta state meets dll
gpplicable requirements of thistitle and has been approved in accordance with subsection (d).

(c) Allocationof grantsto coadtd states. Grants under this section shal be allocated to coastd stateswith
approved programs based on rules and regulations promulgated by the Secretary which shdl take into
account the extent and nature of the shoreline and area covered by the program, population of the ares,
and other relevant factors. The Secretary shal establish, after consulting with the coagtd states, maximum
and minimum grants for any fisca year to promote equity between coasta states and effective coadta
managemen.

(d) Mandatory adoption of State management program for coasta zone. Before approving amanagement
program submitted by a coastd Stete, the Secretary shdl find the following:

(1) The State has devel oped and adopted amanagement program for its coastal zonein accordancewith
rues and regulations promulgated by the Secretary, after notice, and with the opportunity of full
participation by relevant Federal agencies, State agencies, locd governments, regiona organizations, port
authorities, and other interested parties and individuds, public and private, which is adequate to carry out
the purposes of thistitle and is consastent with the policy declared in section 303 [16 USC § 1452].

(2) The management program includes each of the following required program eements:

(A) An identification of the boundaries of the coastd zone subject to the management program.

(B) A definition of what shal condtitute permissible land uses and water users within the coastdl zone
which have adirect and sgnificant impact on the coasta weters.

(©) Aninventory and designation of areas of particular concern within the coastal zone.

(D) An identification of the means by which the State proposesto exert control over theland usesand
water usesreferred to in subparagraph (B), including alist of relevant State congtitutiona provisions, laws,
regulations, and judicid decisons.

(E) Broad guidelines on priorities of usesin particular areas, including specificaly those uses of lowest
priority.
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(F) A description of the organizationa structure proposed to implement such management program,
including the responghilitiesand interrd ationships of local, areawide, Sate, regiond, and interstate agencies
in the management process.

(G) A definition of the term "beach™ and a planning processfor the protection of, and accessto, public
beaches and other public coastd areas of environmental, recreationa, historica, esthetic, ecologica, or
culturd vaue,

(H) A planning processfor energy facilitieslikely to belocated in, or which may sgnificantly affect, the
coastal zone, including a process for anticipating the management of the impacts resulting from such
fadilities

() A planning process for assessing the effects of, and studying and evauating ways to control, or
lessen the impact of, shoreline erosion, and to restore areas adversdly affected by such erosion.

(3) The State has--

(A) coordinated its program with loca, areawide, and interstate plans gpplicable to areas within the
coastal zone--

(i) exigting on January 1 of the year in which the Staté's management program is submitted to the
Secretary; and

(i1) which have been developed by aloca government, an areawide agency, aregiond agency, or
an interdate agency; and

(B) established an effective mechanism for continuing consultation and coordination between the
management agency designated pursuant to paragraph (6) and with loca governments, interstate agencies,
regiond agencies, and areawide agencies within the coastal zone to assure the full participation of those
local governments and agenciesin carrying out the purposes of thistitle; except that the Secretary shal not
find any mechaniam to be effective for purposes of this subparagraph unlessit requires that--

(i) the management agency, before implementing any management program decision which would
conflict with any local zoning ordinance, decision, or other action, shal send a natice of the management
program decision to any loca government whaose zoning authority is affected;

(i) within the 30-day period commencing on the date of receipt of that notice, the local government
may submit to the management agency written comments on the management program decision, and any
recommendation for dterndtives, and

(ii1) the management agency, if any comments are submitted to it within the 30-day period by any
locad government--

(1) shdl consider the comments,
(1) may, initsdiscretion, hold a public hearing on the comments; and
(117) may not take any action within the 30-day period to implement the management program
decison.
(4) The State has held public hearings in the development of the management program.
(5) The management program and any changes thereto have been reviewed and approved by the
Governor of the State.
(6) The Governor of the State has designated a single State agency to recelve and administer grants for
implementing the management program.
(7) The State is organized to implement the management program.
(8) The management program provides for adequate consderation of the nationd interest involved in
planning for, and managing the coastd zone, including the Sting of facilities such as energy fadlitieswhich
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are of greater than loca sgnificance. In the case of energy fadilities, the Secretary shdl find that the State
has given consideration to any applicable nationa or interstate energy plan or program.

(9) The management program includes procedures whereby specific areas may be designated for the
purpose of preserving or restoring them for their conservation, recreationd ecologicd, historica, or esthetic
values.

(10) The State, acting through its chosen agency or agencies (including local governments, areawide
agencies, regiond agencies, or interstate agencies) has authority for the management of the coastd zone
in accordance with the management program. Such authority shdl include power--

(A) to adminigter land use and water use regulations to control development[,] to ensure compliance
with the management program, and to resolve conflicts among competing uses, and

(B) to acquire fee smple and less thanfee smpleinterestsin land, waters, and other property through
condemnation or other means when necessary to achieve conformance with the management program.

(11) The management program providesfor any one or acombination of thefollowing generd techniques
for control of land uses and water uses within the coastal zone:

(A) State establishment of criteria and standards for loca implementation, subject to adminigtrative
review and enforcement.

(B) Direct State land and water use planning and regulation.

(C) State adminigrativereview for cons stency with the management program of al development plans,
projects, or land and water use regulations, including exceptions and variances thereto, proposed by any
State or local authority or private developer, with power to approve or disapprove after public notice and
an opportunity for hearings.

(12) The management program contains a method of assuring that loca land use and water use
regulations within the coastal zone do not unreasonably restrict or exclude land uses and water uses of
regiona benfit.

(13) The management program provides for--

(A) the inventory and designation of areas that contain one or more coastal resources of national
ggnificance; and
(B) specific and enforceable standards to protect such resources.

(14) The management program provides for public participation in permitting processes, congstency
determinations, and other Smilar decisons,

(15) The management program provides amechanism to ensure that dl State agencieswill adhereto the
program.

(16) The management program contains enforceable policies and mechanismsto implement the gpplicable
requirements of the Coastal Nonpoint Pollution Control Program of the State required by section 6217 of
the Coastd Zone Act Reauthorization Amendments of 1990 [16 USC § 1455b].

() Amendment or modification of State management program for coadtd zone. A coastd stlate may amend
or modify a management program which it has submitted and which has been gpproved by the Secretary
under this section, subject to the following conditions:

(2) The State shdl promptly notify the Secretary of any proposed amendment, modification, or other
program change and submit it for the Secretary's approva. The Secretary may suspend dl or part of any
grant made under this section pending State submission of the proposed amendments, modification, or other
program change.
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(2) Within 30 days after the date the Secretary receives any proposed amendment, the Secretary shdl
notify the State whether the Secretary approves or disapproves the amendment, or whether the Secretary
findsit is necessary to extend the review of the proposed amendment for a period not to exceed 120 days
after the date the Secretary received the proposed amendment. The Secretary may extend thisperiod only
as necessary to meet the requirements of the Nationa Environmenta Policy Act of 1969 (42 U.S.C. 4321
et seq.). If the Secretary does not notify the coastal state that the Secretary approves or disapproves the
amendment within that period, then the amendment shall be conclusively presumed as approved.

(3) (A) Except as provided in subparagraph (B), a coastd state may not implement any amendment,
modification, or other change as part of its gpproved management program unless the amendment,
modification, or other change is approved by the Secretary under this subsection.

(B) The Secretary, after determining on apreliminary bad's, that an amendment, modification, or other
change which has been submitted for approva under this subsectionislikely to meet the program approval
standards in this section, may permit the State to expend funds awarded under this section to begin
implementing the proposed amendment, modification, or change. This preiminary approva shdl not extend
for more than 6 months and may not be renewed. A proposed amendment, modification, or changewhich
has been given preiminary approva and is not findly gpproved under this paragrgph shdl not be
congdered an enforceable policy for purposes of section 307 [16 USC § 1456] .

§ 1456. Coordination and cooperation

(a) Federd agencies. In carrying out his functions and respongbilities under this title, the Secretary shdl
consult with, cooperate with, and, to the maximum extent practicable, coordinate his activities with other
interested Federal agencies.

(b) Adequate congderation of viewsof Federa agencies. The Secretary shdl not gpprove the management
program submitted by a state pursuant to section 306 [16 USC 8§ 1455] unless the views of Federd
agencies principaly affected by such program have been adequately considered.

(c) Consgtency of Federd activities with state management programs; certification.

(1) (A) Each Federd agency activity within or outside the coastal zonethat affects any land or water use
or naturd resource of the coastal zone shdl be carried out in amanner which is consstent to the maximum
extent practicable with the enforceable policies of approved State management programs. A Federa
agency activity shal be subject to this paragraph unlessit is subject to paragraph (2) or (3).

(B) After any find judgment, decree, or order of any Federa court thet is apped able under section
1291 or 1292 of title 28, United States Code, or under any other gpplicable provision of Federd law, that
a specific Federa agency activity is not in compliance with subparagraph (A), and certification by the
Secretary that mediation under subsection (h) isnot likely to result in such compliance, the Presdent may,
upon written request from the Secretary, exempt from compliance those eements of the Federal agency
activity that are found by the Federa court to be inconsstent with an approved State program, if the
Presdent determinesthat the activity isin the paramount interest of the United States. No such exemption
shdl be granted onthe basis of alack of gppropriations unlessthe President has specificaly requested such
gppropriations as part of the budgetary process, and the Congress has failed to make available the
requested appropriations.
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(C) Each Federal agency carrying out an activity subject to paragraph (1) shdl provide a consstency
determination to the relevant State agency designated under section 306(d)(6) [16 USC § 1455(d)(6)]
a the earliest practicabletime, but in no caselater than 90 daysbeforefinal approva of the Federd activity
unless both the Federal agency and the State agency agree to a different schedule.

(2) Any Federd agency which shdl undertake any development project inthe coastd zone of agtate shall
insure that the project is, to the maximum extent practicable, consstent with the enforcesble policies of
gpproved state management programs.

(3) (A) After fina approva by the Secretary of a state's management program, any applicant for a
required Federd license or permit to conduct an activity, in or outsde of the coasta zone, affecting any land
or water use or natura resource of the coastdl zone of that state shdl provide in the gpplication to the
licenang or permitting agency a certification that the proposed activity complies with the enforceable
policies of the state's approved program and that such activity will be conducted in amanner consstent with
the program. At the same time, the gpplicant shdl furnish to the state or its designated agency a copy of
the certification, with dl necessary information and data. Each coastal state shall establish procedures for
public notice in the case of dl such certifications and, to the extent it deems appropriate, procedures for
public hearings in connection therewith. At the earliest practicable time, the Sate of itsdesignated agency
ghdl notify the Federal agency concerned that the state concurs with or objects to the applicant's
certification. If the Sate or its desgnated agency failsto furnish the required natification within six months
after receipt of its copy of the gpplicant's certification, the state's concurrence with the certification shal be
conclusively presumed. No license or permit shal be granted by the Federa agency until the dtate or its
designated agency has concurred with the gpplicant's certification or until, by the sate's falure to act, the
concurrence is conclusively presumed, unless the Secretary, on his own initiative or upon gpped by the
goplicant, finds, after providing a reasonable opportunity for detailed comments from the Federal agency
involved and from the date, that the activity is consstent with the objectives of this title or is otherwise
necessary in the interest of nationa security.

(B) After the management program of any coastal state has been approved by the Secretary under
section 306 [16 USC § 1455], any person who submitsto the Secretary of the Interior any plan for the
exploration or development of, or production from, any area which has been leased under the Outer
Continenta Shdf Lands Act (43 U.S.C. 1331 et seq.) and regulations under such Act shadl, with respect
to any exploration, development, or production described in such plan and affecting any land or water use
or natura resource of the coastal zone of such state, attach to such plan a certification that each activity
whichis described in detail in such plan complies with the enforceable policies of such state's gpproved
management program and will be carried out in amanner cond stent with such program. No Federd officid
or agency shdl grant such person any license or permit for any activity described in detail in such plan until
such state or its designated agency receives acopy of such certification and plan, together with any other
necessary data and information, and until--

(1) such gtate or its designated agency, in accordance with the procedures required to be established
by such dtate pursuant to subparagraph (A), concurs with such person's certification and notifies the
Secretary and the Secretary of the Interior of such concurrence;

(i) concurrence by such state with such certification is conclusvely presumed as provided for in
subparagraph (A), except if such satefallsto concur with or object to such certification within three months
after receipt of its copy of such cetification and supporting information, such state shal provide the
Secretary, the gppropriate federal agency, and such person with a written statement describing the Status
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of review and the basis for further dday inissuing afind decison, and if such statement isnot so provided,
concurrence by such gtate with such certification shal be conclusively presumed; or

(iii) the Secretary finds, pursuant to subparagraph (A), that each activity which is described in detall
in such planis congstent with the objectives of thistitle or is otherwise necessary in theinterest of nationa
Security.

If astate concurs or is conclusively presumed to concur, or if the Secretary makes such afinding, the
provisons of subparagraph (A) are not applicable with respect to such person, such state, and any Federa
license or permit which is required to conduct any activity affecting land uses or water uses in the coasta
zone of such state which is described in detall in the plan to which such concurrence or finding gpplies. If
such gate objects to such certification and if the Secretary fails to make a finding under clause (jii) with
respect to such certification, or if such personfalssubgtantidly to comply with such plan as submitted, such
person shal submit an amendment to such plan, or anew plan, to the Secretary of the Interior. With respect
to any amendment or new plan submitted to the Secretary of the Interior pursuant to the preceding
sentence, the applicable time period for purposes of concurrence by conclusive presumption under
subparagraph (A) is 3 months.

(d) Applications of loca governments for Federal assstance; relationship of activities with gpproved
management programs. State and local governments submitting applications for Federa ass stance under
other Federa programs, in or outside of the coastal zone, affecting any land or water use of natura
resource of the coastdl zone shal indicate the views of the appropriate Sate or local agency as to the
relationship of such activitiesto the gpproved management program for the coasta zone. Such gpplications
shdl be submitted and coordinated in accordance with the provisions of title IV of the Inter-governmenta
Coordination Act of 1968 (82 Stat. 1098). Federal agencies shall not approve proposed projectsthat are
inconsistent with the enforcesble policies of acoastd state's management program, except upon afinding
by the Secretary that such project is consstent with the purposes of thistitle or necessary in the interest of
nationa security.

(€) Condruction with other laws. Nothing in thistitle shal be construed--

(1) to diminish either Federd or dtate jurisdiction, responshility, or rights in the field of planning,
development, or control of water resources, submerged lands, or navigable waters, nor to displace,
supersede, limit, or modify any interstate compact or the jurisdiction or responsbility of any legdly
established joint or common agency of two or more states or of two or more states and the Federa
Government; nor to limit the authority of Congress to authorize and fund projects;

(2) as superseding, modifying, or repeding existing laws applicable to the various Federd agencies; nor
to affect thejurisdiction, powers, or prerogatives of the Internationa Joint Commission, United States and
Canada, the Permanent Engineering Board, and the United States operating entity or entities established
pursuant to the ColumbiaRiver Basin Treaty, Sgned at Washington, January 17, 1961, or the Internationa
Boundary and Water Commission, United States and Mexico.

(f) Congtructionwith existing requirements of water and air pollution programs. Notwithstanding any other
provison of this title, nothing in this title shal in any way affect any requirement (1) established by the
Federal Water Pollution Control Act, as amended, or the Clean Air Act, as amended, or (2) established
by the Federal Government or by any state or local government pursuant to such Acts. Such requirements
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shdl beincorporated in any program devel oped pursuant to thistitle and shal bethewater pollution control
and air pollution control requirements applicable to such program.

(9) Concurrence with programs which affect inland areas. When any dta€e's coasta zone management
program, submitted for approva or proposed for modification pursuant to section 306 of thistitle[16 USC
§ 1455], includes requirements asto shorelands which a so would be subject to any Federaly supported
nationd land use program which may be hereafter enacted, the Secretary, prior to gpproving such program,
shdl obtain the concurrence of the Secretary of the Interior, or such other Federa officia as may be
designated to adminigter the nationd land use program, with respect to that portion of the coastd zone
management program affecting such inland aress.

(h) Mediation of disagreements. In case of serious disagreement between any Federa agency and a
coastal state--

(2) inthe development or the initid implementation of a management program under section 305 [16
USC § 1454]; or

(2) in the administration of a management program approved under section 306 [16 USC § 1455];

the Secretary, with the cooperation of the Executive Office of the Presdent, shal seek to mediate the
differences involved in such disagreement. The process of such mediation shdl, with respect to any
disagreement described in paragraph (2), include public hearingswhich shal be conducted inthelocd area
concerned.

(i) Federd fee.

(1) With respect to appeals under subsections (€)(3) and (d) which are submitted after the date of the
enactment of the Coastal Zone Act Reauthorization Amendments of 1990 [enacted Nov. 5, 1990], the
Secretary shdl collect an gpplication fee of not less than $ 200 for minor appeals and not less than $ 500
for mgor appeds, unless the Secretary, upon consideration of an applicant's request for a fee waiver,
determines that the applicant is unable to pay the fee.

(2) (A) The Secretary sndl collect such other fees as are necessary to recover the full costs of
administering and processing such gppeal's under subsection ().

(B) If the Secretary waivesthe application fee under paragraph (1) for an applicant, the Secretary shal
waive dl other fees under this subsection for the gpplicant.

(3) Fees collected under this subsection shall be deposited into the Coastal Zone Management Fund
established under section 308 [16 USC § 14564].

§ 1457. Public hearings

All public hearings required under thistitle must be announced at least thirty days prior to the hearing date.
At the time of the announcement, dl agency materids pertinent to the hearings, including documents,
studies, and other data, must be made avail able to the public for review and study. Assmilar maeridsare
subsequently developed, they shdl be made availableto the public asthey become avallable to the agency.
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§ 1458. Review of performance

(8 Evduation of adherence with terms of grants. The Secretary shdl conduct a continuing review of the
performance of coastd states with respect to coasta management. Each review shal include a written
evaduation with an assessment and detalled findings concerning the extent to which the date has
implemented and enforced the program approved by the Secretary, addressed the coasta management
needsidentified in section 303(2)(A) through (K) [16 USC § 1452(2)(A)-(K)], and adhered to theterms
of any grant, loan, or cooperative agreement funded under thistitle.

(b) Public participation. In evaluating a coastd state's performance, the Secretary shdl conduct the
evauation in an open and public manner, and provide full opportunity for public participation, including
holding public meetings in the State being evauated and providing opportunities for the submission of
writtenand ord comments by the public. The Secretary shdl provide the public with at least 45 days notice
of such public meetings by placing a notice in the Federd Regidter, by publication of timdy notices in
newspapers of genera circulaion within the State being evaluated, and by communications with persons
and organizationsknown to be interested in the eva uation. Each evaluation shall be prepared in report form
and shdl include written responses to the written comments received during the evaluation process. The
find report of the evauation shal be completed within 120 days after the last public meeting held in the
State being evaluated. Copies of the evduation shal be immediately provided to al persons and
organizations participating in the evauation process.

(¢) Suspengon of financid assistance for noncompliance; natification of Governor; length of suspenson.

(1) The Secretary may suspend payment of any portion of financia ass stance extended to any coasta
state under this title, and may withdraw any unexpended portion of such assistance, if the Secretary
determines that the coastal state is failing to adhere to (A) the management program or a State plan
developed to manage a national estuarine reserve established under section 315 of this title [16 USC §
1461], or aportion of the program or plan approved by the Secretary, or (B) the terms of any grant or
cooperative agreement funded under thistitle.

(2) Financid assistance may not be suspended under paragraph (1) unless the Secretary provides the
Governor of the coastal state with--

(A) written specifications and a schedule for the actions that should be taken by the State in order that
such sugpension of financia assistance may be withdrawn; and

(B) written specifications stating how those funds from the suspended financid assistance shdl be
expended by the coastal state to take the actions referred to in subparagraph (A).

(3) The suspengion of financid assstance may not last for less than 6 months or more than 36 months
after the date of suspension.

(d) Withdrawal of gpprova from program. The Secretary shal withdraw approva of the management
program of any coastd state and shdl withdraw financial assstance available to that State under thistitle
as wdl asany unexpended portion of such assistance, if the Secretary determinesthat the coastal state has
faled to take the actions referred to in subsection (€)(2)(A).

(e) Notice and hearing. Management program gpprova and financid assstance may not be withdrawn
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under subsection (d), unless the Secretary gives the coastal state notice of the proposed withdrawa and
an opportunity for apublic hearing on the proposed action. Upon the withdrawal of management program
approva under this subsection (d), the Secretary shal provide the coastal state with written specifications
of the actions that should be taken, or not engaged in, by the state in order that such withdrawa may be
canceled by the Secretary.

§ 1459. Records and audit

(8 Maintenance of records by recipients of grants or financial assistance. Each recipient of agrant under
this title or of financial assstance under section 308 [16 USC § 14564a], asin effect before the date of the
enactment of the Coastal Zone Act Reauthorization Amendments of 1990 [enacted Nov. 5, 1990], shdl
keep such records as the Secretary shal prescribe, including records which fully disclose the amount and
disposition of the funds received under the grant and of the proceeds of such assstance, the tota cost of
the project or undertaking supplied by other sources, and such other records as will facilitate an effective
audit.

(b) Access by Secretary and Comptroller Genera to records, books, etc., of recipients of grants or
financid assstance for audit and examination. The Secretary and the Comptroller Generd of the United
States, or any of ther duly authorized representatives, shall--

(1) after any grant is made under thistitle or any financid assstance is provided under section 308 [16
USC 8§ 1456a], asin effect before the date of the enactment of the Coastd Zone Act Reauthorization
Amendments of 1990 [enacted Nov. 5, 1990]; and

(2) until the expiration of 3 years after--

(A) completion of the project, program, or other undertaking for which such grant was made or used,
or
(B) repayment of theloan or guaranteed indebtedness for which such financia ass sancewas provided,

have access for purposes of audit and examination to any record, book, document, and paper which
belongs to or is used or controlled by, any recipient of the grant funds or any person who entered into any
transaction rdaing to such financid ass stance and whichispertinent for purposes of determining if the grant
funds or the proceeds of such financial assstance are being, or were, used in accordance with the
provisons of thistitle.

8§ 1460. Walter B. Jones Excdlence in Coasta Zone Management Awards

(a) Edtablishment. The Secretary shal, using sums in the Coastal Zone Management Fund established
under section 308 [16 USC § 1456a] and other amounts available to carry out this title (other than
amounts appropriated to carry out sections 305, 306, 306A, 309, 310, and 315 [16 USC § § 1454,
1455, 14554, 1456b, 1456c¢, and 1461]), implement a program to promote excellence in coasta zone
management by identifying and acknowledging outstanding accomplishments in the field.

(b) Annua sdlection of recipients. The Secretary shdl dect annualy--
(2) oneindividud, other than an employee or officer of the Federd Government, whose contribution to
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the fied of coastdl zone management has been the most sgnificant;

(2) 5 loca governments which have made the most progressin devel oping and implementing the coastl
zone management principles embodied in thistitle[16 USC § § 1451 et seq.]; and

(3) up to 10 graduate students whose academic study promises to contribute materialy to devel opment
of new or improved gpproaches to coastal zone management.

(c) Sdlicitation of nominationsfor loca government recipients. 1n making selections under subsection (b)(2)
the Secretary shdl solicit nominations from the coasta dates, and shdl consult with experts in locd
government planning and land use.

(d) Salicitationof nominationsfor graduate student recipients. 1n making sdectionsunder subsection (b)(3)
the Secretary shal solicit nominations from coastd states and the National Sea Grant College Program.

(e) Funding; typesof awards. Using sumsin the Coastal Zone Management Fund established under section
308 [16 USC § 1456a] and other amounts available to carry out this title (other than amounts
appropriated to carry out sections 305, 306, 306A, 309, 310, and 315[16 USC § § 1454, 1455, 14553,
1456b, 1456¢, and 1461]), the Secretary shall establish and execute appropriate awards, to be known as
the "Wadlter B. Jones Awards', including--

(1) cash awardsin an amount not to exceed $ 5,000 each,

(2) research grants, and

(3) public ceremonies to acknowledge such awards.

§ 1461. Nationd Estuarine Research Reserve System
(a) Egtablishment of the System. There is established the Nationd Estuarine Research Reserve System
(hereinafter referred to in this section as the " System”) that conggts of --

(1) each estuarine sanctuary designated under this section as in effect before the date of the enactment
of the Coasta Zone Management Reauthorization Act of 1985 [enacted April 7, 1986]; and

(2) each estuarine area designated as a nationd estuarine reserve under subsection (b).

Each estuarine sanctuary referred to in paragraph (1) is hereby designated as anationa estuarine reserve.

(b) Desgnation of nationd estuarine reserves. After the date of the enactment of the Coastd Zone
Management Reauthorization Act of 1985 [enacted April 7, 1986], the Secretary may designate an
estuarine area as anationa estuarine reserve if--
(1) the Governor of the coastal state in whichthe areaislocated nominatesthe areafor that designation;
and
(2) the Secretary finds that--
(A) the area is a representative estuarine ecosystem that is suitable for long-term research and
contributes to the biogeographica and typologica baance of the System;
(B) thelaw of the coastal state provideslong-term protection for reserve resources to ensure astable
environment for research;
(C) dedgnation of the area as a reserve will serve to enhance public awareness and understanding of
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estuarine areas, and provide suitable opportunities for public education and interpretation; and
(D) the coagtd gtatein which the arealislocated has complied with the requirements of any regulations
issued by the Secretary to implement this section.

(c) Estuarine research guidelines. The Secretary shal devel op guidelinesfor the conduct of research within
the System that shdl include--

(1) amechanism for identifying, and establishing priorities among, the coastd management issues that
should be addressed through coordinated research within the System,

(2) the establishment of common research principles and objectivesto guide the devel opment of research
programs within the System;

(3) the identification of uniform research methodol ogies which will ensure comparability of deta, the
broadest application of research results, and the maximum use of the System for research purposes,

(4) the establishment of performance standards upon which the effectiveness of the research effortsand
the vaue of reserveswithin the System in addressing the coastal management issuesidentified in paragraph
(2) may be measured; and

(5) the consideration of additiona sources of fundsfor estuarine research than the funds authorized under
this Act, and Strategies for encouraging the use of such funds within the System, with particular emphasis
on mechanisms established under subsection (d).

In developing the guiddines under this section, the Secretary shdl consult with prominent members of the
ediuarine research community.

(d) Promotionand coordination of estuarine research. The Secretary shall take such action asisnecessary
to promote and coordinate the use of the System for research purposes including--

(1) requiring that the National Oceanic and Atmospheric Administration, in conducting or supporting
estuarine research, give priority consideration to research that uses the System; and

(2) consulting with other Federd and State agencies to promote use of one or more reserveswithinthe
System by such agencies when conducting estuarine research.

(e) Financia assistance.
(1) The Secretary may, in accordance with such rules and regul ations as the Secretary shdl promulgate,
make grants--
(A) to acoastd state--
(i) for purposes of acquiring such lands and waters, and any property interests therein, as are
necessary to ensure the appropriate long-term management of an area as anationa estuarine reserve,
(ii) for purposes of operating or managing a nationa estuarine reserve and constructing appropriate
reserve facilities, or
(iii) for purposes of conducting educationd or interpretive activities;, and
(B) to any coagtd state or public or private person for purposes of supporting research and monitoring
within a nationa estuarine reserve that are consgstent with the research guidelines developed under
subsection (C).
(2) Financid assistance provided under paragraph (1) shal be subject to such terms and conditions as
the Secretary considers necessary or appropriate to protect the interests of the United States, including
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requiring coastal Statesto execute suitable title documents setting forth the property interest or interests of
the United States in any lands and waters acquired in whole or part with such financia assstance.

(3) (A) The amount of the financiad assistance provided under paragraph (1)(A)(i) with respect to the
acquistionof lands and waters, or interests therein, for any one nationa estuarine reserve may not exceed
an amount equa to 50 percent of the costs of the lands, waters, and interests therein or $ 5,000,000,
whichever amount isless.

(B) Theamount of the financia assistance provided under paragraph (1)(A) (ii) and (iii) and paragraph
(1)(B) may not exceed 70 percent of the costs incurred to achieve the purposes described in those
paragraphs with respect to a reserve; except that the amount of the financid assistance provided under
paragraph (1)(A)(iii) may be up to 100 percent of any codsfor activities that benefit the entire System.

(C) Notwithstanding subparagraphs (A) and (B), financial assstance under this subsection provided
fromamountsrecovered asaresult of damageto natural resources|ocated in the coastal zone may beused
to pay 100 percent of the cogts of activities carried out with the assistance.

(f) Evduation of system performance.
(2) The Secretary shdl periodicaly evauate the operation and management of each nationd estuarine
reserve, including education and interpretive activities, and the research being conducted within thereserve.
(2) If evduation under paragraph (1) reveds that the operation and management of the reserve is
deficient, or that the research being conducted within the reserve is not consstent with the research
guiddines developed under subsection (c), the Secretary may suspend the digibility of that reserve for
financid assstance under subsection (€) until the deficiency or incongstency is remedied.
(3) The Secretary may withdraw the designation of an estuarine area as a nationa estuarine reserve if
evaluation under paragraph (1) reveds that--
(A) the basis for any one or more of the findings made under subsection (b)(2) regarding that areano
longer exidts, or
(B) asubstantia portion of the research conducted withinthe area, over aperiod of years, has not been
consstent with the research guiddines developed under subsection ().

(g) Report. The Secretary shdl include in the report required under section 316 [16 USC § 1462]
information regarding--

(1) new designations of nationd estuarine reserves;

(2) any expandon of existing nationd estuarine reserves,

(3) the gatus of the research program being conducted within the System; and

(4) asummary of the eva uations made under subsection (f).

8§ 1462. Coastal zone management reports

(& Biennid reports. The Secretary shdl consult with the Congress on a regular basis concerning the
adminigration of this title and shal prepare and submit to the President for transmitta to the Congress a
report summarizing the adminigtration of thistitle during each period of two consecutive fiscd years. Each
report, which shdl be transmitted to the Congress not later than April 1 of the year following the close of
the biennid period to whichit pertains, shdl include, but not berestricted to (1) anidentification of the Sate
programs approved pursuant to thistitle during the preceding Federd fisca year and adescription of those
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programs, (2) aligting of the states participating in the provisons of thistitle and a description of the status
of each date's programs and its accomplishments during the preceding Federal fisca year; (3) an
itemization of the dlocation of funds to the various coastd sates and a breakdown of the mgjor projects
and areas on which these fundswere expended:; (4) an identification of any state programswhich have been
reviewed and disgpproved, and a satement of the reasons for such action; (5) a summary of evauation
findings prepared in accordance with subsection (&) of section 31216 USC 8 1458(a)], and adescription
of any sanctionsimposed under subsections (¢) and (d) of section312[16 USC § 1458]; (6) aliding of
al activities and projects which, pursuant to the provisions of subsection (c) or subsection (d) of section
307 [16 USC § 1456(c), (d)], are not cons stent with an gpplicable approved state management program,
(7) asummary of the regulations issued by the Secretary or in effect during the preceding Federd fisca
year; (8) asummary of acoordinated nationd strategy and program for the Nation's coasta zoneincluding
identificationand discussion of Federd, regiond, sate, and local responsibilities and functions therein; (9)
a summary of outstanding problems arising in the adminidration of this title in order of priority; (10) a
descriptionof the economic, environmenta, and socia consequences of energy activity affecting the coastd
zone and an evauation of the effectiveness of financid assstance under section 308[16 USC § 1456a]
in dedling with such consequences; (11) adescription and evauation of applicable interstate and regiona
planning and coordination mechanisms developed by the coastd dates; (12) asummary and eva uation of
the research, studies, and training conducted in support of coastal zone management; and (13) such other
information as may be appropriate.

(b) Recommendations for legidation. The report required by subsection (8) shall contain such
recommendations for additiond legidation as the Secretary deems necessary to achieve the objectives of
thistitle and enhance its effective operation.

(c) Review of other Federal programs; report to Congress.

(2) The Secretary shal conduct asystemetic review of Federd programs, other than thistitle, that affect
coastal resources for purposes of identifying conflicts between the objectives and adminigtration of such
programs and the purposes and policies of this title. Not later than 1 year after the date of the enactment
of this subsection [enacted Oct. 17, 1980], the Secretary shdl notify each Federd agency having
appropriate jurisdiction of any conflict between its program and the purposes and policies of this title
identified as aresult of such review.

(2) The Secretary shal promptly submit a report to the Congress consisting of the information required
under paragraph (1) of this subsection. Such report shall include recommendations for changes necessary
to resolve existing conflicts among Federa laws and programs that affect the uses of coastal resources.

§ 1463. Rulesand regulations

The Secretary shdl develop and promulgate, pursuant to section 553 of title 5, United States Code, after
notice and opportunity for full participation by relevant Federa agencies, sate agencies, locd governments,
regiond organizations, port authorities, and other interested parties, both public and private, such rulesand
regulations as may be necessary to carry out the provisons of thistitle.
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§ 1464. Authorization of gppropriations
(a) Sums appropriated to Secretary. There are authorized to be appropriated to the Secretary, to remain
available until expended--
(1) for grants under sections 306, 306A, and 309 [16 USC § § 1455, 14553, 1456b)]--
(A) $ 47,600,000 for fiscal year 1997,
(B) $ 49,000,000 for fiscal year 1998; and
(C) $ 50,500,000 for fiscal year 1999; and
(2) for grants under section 315[16 USC § 1461] --
(A) $ 4,400,000 for fisca year 1997;
(B) $ 4,500,000 for fiscal year 1998; and
(C) $ 4,600,000 for fiscal year 1999.
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(b) Limitations. Federa funds received from other sources shal not be used to pay acoastd state's share
of costs under section 306 or 309 [16 USC § 1455 or 1456h].

(c) Reversion to Secretary of unobligated State funds; availability of funds. The amount of any grant, or
portionof agrant, madeto aState under any section of this Act which isnot obligated by such State during
the fiscd year, or during the second fisca year after the fiscd year, for which it was firgt authorized to be
obligated by such State shdl revert to the Secretary. The Secretary shdl add such reverted amount to those
funds available for grants under the section for such reverted amount was originaly made available.

§ 1465. Appedsto the Secretary
(&) Notice. TheSecretary shdl publishinthe Federal Register anoticeindicating when the decision record
has been closed on any apped to the Secretary taken from a consstency determination under section
307(c) or (d) [16 USC § 1456(c) or (d)]. No later than 90 days after the date of publication of thisnotice,
the Secretary shall--

(2) issue afina decison in the apped; or

(2) publishanatice in the Federd Register detailing why adecison cannot be issued within the 90-day
period.
(b) Deadline. Inthe case where the Secretary publishes a notice under subsection (a)(2), the Secretary
dhdl issue a decison in any agpped filed under section 307 no later than 45 days after the date of the
publication of the notice.

(c) Application. Thissection gppliesto apped sinitiated by the Secretary and apped sfiled by an applicant.
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TITLE 15 -- COMMERCE AND FOREIGN TRADE
SUBTITLE B -- REGULATIONS RELATING TO COMMERCE AND FOREIGN TRADE
CHAPTER IX -- NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION,
DEPARTMENT OF COMMERCE
SUBCHAPTER B -- OCEAN AND COASTAL RESOURCE MANAGEMENT
PART 930 -- FEDERAL CONSISTENCY WITH APPROVED
COASTAL MANAGEMENT PROGRAMS
SUBPART A -- GENERAL INFORMATION

15 C.F.R. §§ 930.1-931.95 (2002).

§ 930.1 Overal objectives.

The objectives of this part are:

(a) To describe the obligations of al parties who are required to comply with the federd consistency
requirement of the Coastal Zone Management Act;

(b) To implement the federal congstency requirement in amanner which strikes a baance between the
need to ensure consstency for federd actions affecting any coastd use or resource with the enforcegble
policies of approved management programs and the importance of federd activities,

(¢) To provideflexible procedures which foster intergovernmenta cooperation and minimize duplicative
effort and unnecessary delay, while making certain that the objectives of thefedera consstency requirement
of the Act are satisfied. Federd agencies, State agencies, and applicants should coordinate as early as
possible in developing aproposed federd action, and may mutually agreeto intergovernmenta coordination
efforts to meet the requirements of these regulations, provided that public participation requirements are
met and applicable State management program enforceable policies are consdered.

(d) To interpret Sgnificant termsin the Act and this part;

(e) To provide procedures to make certain that all Federal agency and State agency consistency
decisons are directly related to the enforceable policies of gpproved management programs,

(f) To provide procedures which the Secretary, in cooperation with the Executive Office of the
President, may use to mediate serious disagreements which arise between Federa and State agencies
during the adminigtration of gpproved management programs, and

(9) To provide procedures which permit the Secretary to review federd license or permit activities, or

federal assstance activities, to determine whether they are consistent with the objectives or purposes of
the Act, or are necessary in the interest of nationd security.

§ 930.2 Public participation.
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State management programs shal provide an opportunity for public participation in the State agency's
review of a Federd agency's consstency determination or an gpplicant's or person's consstency
certification.

§ 930.3 Review of the implementation of the federal congstency reguirement.

As pat of the respongbility to conduct a continuing review of gpproved management programs, the
Director of the Office of Ocean and Coasta Resource Management (Director) shal review the
performance of each State's implementation of the federd consstency requirement. The Director shdll
evauate instances where a State agency is believed to have ether failed to object to inconsistent federa
actions, or improperly objected to congstent federd actions. This evauation shdl be incorporated within
the Director's genera efforts to ascertain instances where a State has not adhered to its approved
management program and such lack of adherenceis not judtified.

§ 930.4 Conditional concurrences

(a) Federd agencies, applicants, persons and applicant agencies should cooperate with State agencies
to develop conditions that, if agreed to during the State agency's consistency review period and included
in aFederd agency'sfind decison under subpart C or in a Federal agency's approva under subparts D,
E, For | of this part, would alow the State agency to concur with the federd action. If instead a State
agency issues a conditiona concurrence:

(1) The State agency shdl include in its concurrence letter the conditions which must be satisfied, an
explanation of why the conditions are necessary to ensure consistency with specific enforcegble policies
of the management program, and an identification of the specific enforceable policies. The State agency's
concurrence letter shall dso informthe partiesthat if the requirements of paragraphs (a)(1) through (3) of
the section are not met, then dl parties shdl treat the State agency's conditiona concurrence letter as an
objection pursuant to the applicable subpart and notify, pursuant to 8 930.63(e), applicants, persons and
gpplicant agencies of the opportunity to apped the State agency's objection to the Secretary of Commerce
within 30 days after receipt of the State agency's conditiona concurrence/objection or 30 days after
recaiving notice from the Federd agency that the application will not be approved asamended by the State
agency's conditions; and

(2) The Federal agency (for subpart C), applicant (for subparts D and 1), person (for subpart E) or
goplicant agency (for subpart F) shdl modify the applicable plan, project proposal, or application to the
Federal agency pursuant to the State agency's conditions. The Federa agency, applicant, person or
goplicant agency shdl immediately notify the State agency if the State agency's conditions are not
acceptable; and

(3) The Federa agency (for subparts D, E, F and I) shall gpprove the amended application (with the
State agency's conditions). The Federd agency shal immediately notify the State agency and gpplicant or
gpplicant agency if the Federd agency will not gpprove the application as amended by the State agency's
conditions.

(b) If the requirements of paragraphs ()(1) through (3) of this section are not met, then dl partiesshall
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treat the State agency's conditional concurrence as an objection pursuant to the applicable subpart.

§ 930.5 State enforcement action.

The regulations in this part are not intended in any way to dter or limit other legd remedies, including
judicid review or State enforcement, otherwise available. State agencies and Federd agencies should firgt
usethevarious remedia action and mediation sections of thispart to resolve their differences or to enforce
State agency concurrences or objections.

§ 930.6 State agency responsibility.

(& This section describes the responghilities of the "State agency” described in § 930.11(0). A
designated State agency isrequired to uniformly and comprehensively apply the enforceable policies of the
State's management program, efficiently coordinate al State coastd management requirements, and to
provide a single point of contact for Federd agencies and the public to discuss condgstency issues. Any
gppointment by the State agency of the State's consstency responsibilities to a designee agency must be
described in the State's management program. In the absence of such description, al consstency
determinations, congstency certifications and federd assistance proposals shdl be sent to and reviewed
by the State agency. A State may have two State agencies designated pursuant to 8 306(d)(6) of the Act
where the State has two geographicaly separate federaly-approved management programs.

(b) The State agency is responsible for commenting on and concurring with or objecting to Federd
agency condstency determinations and negative determinations (see subpart C of this part), consstency
cetifications for federd licenses, permits, and Outer Continental Shelf plans (see subparts D, E and | of
this part), and reviewing the consstency of federal ass stance activities proposed by applicant agencies (see
subpart F of this part). The State agency shal be responsible for securing necessary review and comment
fromother State, regiona, or local government agencies, and, where applicable, the public. Theresfter, only
the State agency is authorized to comment officidly on or concur with or object to afederal consastency
determination or negative determination, a consstency certification, or determine the consistency of a
proposed federa assistance activity.

(©) If described in a State's management program, the issuance or denid of reevant State permits can
condtitute the State agency's consistency concurrence or objection if the State agency ensuresthat the State
permitting agencies or the State agency review individud projectsto ensure consstency with dl applicable
State management program policiesand that applicable public participation requirementsare met. The State
agency shal monitor such permitsissued by another State agency. 8 930.10 Index to definitionsfor terms
defined in part 930.

Team Section
Act 930.11(a)
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Any coastal use or resource 930.11(b)

Appdlant 930.123
Applicant 930.52
Applicant agency 930.92
Assgtant Adminigtrator 930.11(c)
Asociated facilities 930.11(d)
Coastd zone 930.11(e)
Cons gtent to the maximum extent practicable 930.32
Congstent with the objectives or purposes of the Act  930.121
Development project 930.31(b)
Director 930.11(f)
Effect on any coastal use or resource 930.11(g)
Enforcegble policy 930.11(h)
Executive Office of the President 930.11(i)

Failure subgtantidly to comply with an OCS plan 930.86(d)

Federa agency 930.11())
Federa agency activity 930.31
Federa assstance 930.91
Federd license or permit 930.51
Federd license or permit activity described in detal 930.71
Interstate coastal effect 930.151
Magor amendment 930.51(c)
Management program 930.11(k)
Necessary in the interest of nationa security 930.122
OCSplan 930.73
OCRM 930.11(1)
Person 930.72
Secretary 930.11(m)
Section 930.11(n)
State agency 930.11(0)
§ 930.11 Definitions.

(@ Act. Theterm "Act" means the Coastal Zone Management Act of 1972, as amended (16 U.S.C.
1451-1464).

(b) Any coastdl use or resource. The phrase "any coasta use or resource’ means any land or water use
or natura resource of the coastal zone. Land and water uses, or coastal uses, are defined in sections
304(10) and (18) of the act, respectively, and include, but are not limited to, public access, recregtion,
fishing, hitoric or culturad preservation, development, hazards management, marinas and floodplain
management, scenic and aesthetic enjoyment, and resource creation or restoration projects. Natural
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resourcesinclude biologica or physica resourcesthat are found within a State's coastd zone on aregular
or cydicd bass. Biologicd and physica resources include, but are not limited to, air, tida and nontidal
wetlands, ocean waters, estuaries, rivers, streams, lakes, aquifers, submerged aguatic vegetation, land,
plants, trees, minerds, fish, shdlfish, invertebrates, amphibians, birds, mammals, reptiles, and coasta
resources of nationa significance. Coastal uses and resources aso includes uses and resources
gppropriately described in a management program.
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(c) Assgant Adminigtrator. The term "Assgtant Administrator” means the Assstant Adminidrator for
Ocean Services and Coasta Zone Management, NOAA.

(d) Associated facilities. The term "associated facilities' means dl proposed facilities which are
specificaly designed, located, constructed, operated, adapted, or otherwise used, in full or in mgor part,
to meet the needs of afederd action (e.g., activity, development project, license, permit, or assstance),
and without which the federd action, as proposed, could not be conducted. The proponent of a federa
action shal consder whether the federd action and its associated facilities affect any coastal use or
resource and, if o, whether these interrelated activities satisfy the requirements of the gpplicable subpart
(subpartsC, D, E, For ).

(€) Coastd Zone. Theterm "coasta zone'" has the same definition as provided in § 304(1) of the Act.

(f) Director. The term "Director" means the Director of the Office of Ocean and Coastal Resource
Management (OCRM), National Ocean Service, NOAA.

(g) Effect on any coastal use or resource (coastal effect). The term "effect on any coastal use or
resource’ means any reasonably foreseegble effect on any coastal use or resource resulting from afedera
action. (The term "federd action” includes dl types of activities subject to the federal consistency
requirement under subparts C, D, E, F and | of this part.) Effects are not just environmental effects, but
include effects on coastdl uses. Effectsincude both direct effects which result from the activity and occur
at the sametime and place asthe activity, and indirect (cumulative and secondary) effectswhich result from
the activity and arelater intime or farther removed in distance, but are il reasonably foreseegble. Indirect
effects are effects resulting from the incrementa impact of the federd action when added to other pagt,
present, and reasonably foreseeable actions, regardless of what person(s) undertake(s) such actions.

(h) Enforceable palicy. "The term "enforcegble policy” means State policies which are legdly binding
through congtitutiond provisons, laws, regulations, land use plans, ordinances, or judicid or adminidrative
decisions, by which a State exerts control over private and public land and water uses and natura
resources in the coastal zone," 16 USC 1453(6a), and which are incorporated in a management program
as approved by OCRM either as part of program approva or as a program change under 15 CFR part
923, subpart H. An enforcegble policy shdl contain standards of sufficient specificity to guide public and
private uses. Enforceable policies need not establish detailed criteria such that a proponent of an activity
could determinethe consstency of an activity without interaction with the State agency. State agencies may
identify management measures which are based on enforceable palicies, and, if implemented, would alow
the activity to be conducted consistent with the enforceable policies of the program. A State agency,
however, must base its objection on enforcesble policies.

(i) Executive Office of the Presdent. The term "Executive Office of the Presdent” means the office,
coundil, board, or other entity within the Executive Office of the President which shdl participate with the
Secretary in seeking to mediate serious disagreements which may arise between a Federd agency and a
coastal State.
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(j) Federd agency. The term "Federd agency” means any department, agency, board, commission,
council, independent office or amilar entity within the executive branch of the federd government, or any
wholly owned federd government corporation.

(k) Management program. The term "management program’ has the same definition as provided in
section 304(12) of the Act, except that for the purposes of this part theterm islimited to those management
programs adopted by a coastdl State in accordance with the provisions of section 306 of the Act, and
gpproved by the Assstant Adminigtrator.

(1) OCRM. Theterm "OCRM" meansthe Office of Ocean and Coastal Resource Management, Nationa
Ocean Service, National Oceanic and Atmospheric Administration ("NOAA™), U.S. Department of
Commerce.

(m) Secretary. The term " Secretary” means the Secretary of Commerce and/or designee.

(n) Section. The term "Section” means a section of the Coastal Zone Management Act of 1972, as
amended.

(o) State agency. The term "State agency” means the agency of the State government designated
pursuant to section 306(d)(6) of the Act to receive and administer grants for an gpproved management
program, or asingle designee State agency appointed by the 306(d)(6) State agency.

§ 930.30 Objectives.

The provisonsof thissubpart areintended to assurethat dl Federa agency activitiesincluding devel opment
projects affecting any coastal use or resource will be undertaken in a manner consistent to the maximum
extent practicable with the enforceable policies of approved management programs. The provisons of
subpart | of thispart are intended to supplement the provisions of this subpart for Federd agency activities
having interdate coadta effects.

§ 930.31 Federa agency activity.

(@ The term "Federd agency activity" means any functions performed by or on behaf of a Federd
agency in the exercise of its Satutory responghilities. This encompasses a wide range of Federa agency
activitieswhich initiate an event or series of events where coastd effects are reasonably foreseeable, eg.,
rulemaking, planning, physicd dteration, excluson of uses. The term "Federd agency activity" does not
include the issuance of afederd license or permit to an gpplicant or person (see subparts D and E of this
part) or the granting of federa assstance to an applicant agency (see subpart F of this part).

(b) The term federa "development project” means a Federa agency activity involving the planning,
congruction, modification, or removal of public works, facilities, or other structures, and includes the

acquisition, use, or disposal of any coastal use or resource.

(¢) The Federd agency activity category isaresdud category for federd actionsthat are not covered

-O05-
—— T e e



under subparts D, E, or F of this part.

(d) A generd permit program proposed by a Federal agency is subject to this subpart if the genera
permit program does not involve case-by-case approva by the Federal agency, unless a Federa agency
chooses to subject its generd permit program to consstency review under subpart D of this part, by
providing the State agency with a consistency certification. When proposing a genera permit program, a
Federal agency shdl provide acong stency determination to the rdevant management programs and request
that the State agency(ies) provide the Federa agency with conditions that would permit the State agency
to concur with the Federd agency's congstency determination. State concurrence shal remove the need
for the State agency to review future case-by-case uses of the general permit for consistency with the
enforceable policies of management programs. Federd agencies shdl, to the maximum extent practicable,
incorporate the State conditionsinto the generd permit. If the State conditions are not incorporated into
the general permit or a State agency objects to the general permit, then the Federal agency shdl notify
potential users of the genera permit that the general permit is not authorized for that State unlessthe State
agency concurs that the activity is condstent with the enforceable policies of its management program.
Accordingly, the applicants in those States shdl provide the State agency with a consstency certification
under subpart D of this part.

(&) The terms "Federal agency activity" and "Federd development project” aso include modifications
of any such activity or development project which affect any coastal use or resource, provided that, inthe
case of modificationsof an activity or devel opment project which the State agency hasprevioudy reviewed,
the effect on any coastal use or resource is substantialy different than those previoudy reviewed by the
State agency.

§ 930.32 Cong gtent to the maximum extent practicable.

(@(1) The term "consgtent to the maximum extent practicable’ means fully consstent with the
enforceable policies of management programs unlessfull consstency isprohibited by exigting law gpplicable
to the Federa agency.

(2) Section 307(e) of the Act does not relieve Federd agencies of the congstency requirements under
the Act. The Act was intended to cause substantive changesin Federa agency decisonmaking within the
context of the discretionary powers residing in such agencies. Accordingly, whenever legdly permissble,
Federal agencies shdl consder the enforceable policies of management programs as requirements to be
adhered to in addition to existing Federal agency statutory mandates. If a Federal agency asserts that full
consistency with the management program is prohibited, it shdl clearly describe, in writing, to the State
agency the statutory provisons, legidative history, or other legd authority which limitsthe Federd agency's
discretion to be fully consstent with the enforceable policies of the management program.

(3) For the purpose of determining cons stent to the maximum extent practicable under paragraphs (a)(1)
and (2) of this section, federa legd authority includes Federd appropriation Actsif the appropriation Act
includes|anguagethat specificaly prohibitsfull congstency with specific enforcegble policies of management
programs. Federd agencies shdl not use agenerd claim of alack of funding or insufficient gppropriated
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funds or falure to include the cogt of being fully consstent in Federal budget and planning processesasa
basis for being consstent to the maximum extent practicable with an enforcesble policy of a management
program. The only circumstance where a Federd agency may rely on alack of funding as a limitation on
being fully consstent with an enforceable policy is the Presdentia exemption described in section
307(c)(1)(B) of the Act (16 USC 1456(c)(1)(B)). In cases where the cost of being consstent with the
enforcesble policies of a management program was not included in the Federal agency's budget and
planning processes, the Federa agency should determine the amount of funds needed and seek additiona
federa funds. Federd agenciesshould includethe cost of being fully congstent with the enforcegble policies
of management programsin their budget and planning processes, to the same extent that a Federa agency
would plan for the cost of complying with other federd requirements.

(b) A Federa agency may deviate from full congstency with an approved management program when
such deviation is judtified because of an emergency or other amilar unforeseen circumstance (“'exigent
circumgtance”), which presents the Federal agency with a substantial obstacle that prevents complete
adherence to the gpproved program. Any deviation shdl be the minimum necessary to addressthe exigent
circumstance. Federd agenciesshdl carry out their activities consstent to the maximum extent practicable
with the enforcegble palicies of amanagement program, to the extent that the exigent circumstance dlows.
Federd agenciesshdl consult with State agenciesto the extent that an exigent circumstance alows and shdl
attempt to seek State agency concurrence prior to addressing the exigent circumstance. Once the exigent
circumstances have passed, and if the Federal agency is Hill carrying out an activity with coastal effects,
Federal agencies shdl comply with al gpplicable provisons of this subpart to ensure thet the activity is
conggtent to the maximum extent practi cable with the enforceabl e policies of management programs. Once
the Federd agency has addressed the exigent circumstance or completed its emergency response activities,
it shal provide the State agency with a description of its actions and their coastal effects.

(c) A classfied activity that affects any coasta use or resource is not exempt from the requirements of
this subpart, unlessthe activity isexempted by the President under section 307(c)(1)(B) of the Act. Under
the congstent to the maximum extent practicable standard, the Federal agency shdl provide to the State
agency a description of the project and coadtd effects that it is legaly permitted to release or does not
otherwise breach the classified nature of the activity. Even when a Federal agency may not be able to
disclose project information, the Federd agency shdl conduct the classfied activity consstent to the
maximum extent practicable with the enforceable policies of management programs. The term classfied
means to protect from disclosure nationa security information concerning the national defense or foreign
policy, provided that the information has been properly classified in accordance with the substantive and
procedura requirements of an executive order. Federa and State agencies are encouraged to agreeon a
qudified third party(ies) with appropriate security clearance(s) to review classfied information and to
provide non-classified comments regarding the activity's reasonably foreseesble coastd effects.

§ 930.33 Identifying Federal agency activities affecting any coastal use or resource.
(a) Federd agencies shdl determine which of their activities affect any coastdl use or resource of States
with gpproved management programs.
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(2) Effectsare determined by looking at reasonably foreseeable direct and indirect effects on any coastd
use or resource. An action which hasminima or no environmentd effectsmay il have effectson acoadtd
use (e.g., effects on public access and recreational opportunities, protection of historic property) or a
coastal resource, if the activity initiates an event or series of events where coastd effects are reasonably
foreseeable. Therefore, Federad agencies shall, in making a determination of effects, review relevant
management program enforceable policies as part of determining effects on any coastal use or resource.

(2) If the Federd agency determines that a Federd agency activity has no effectson any coastal useor
resource, and a negative determination under 8 930.35 is not required, then the Federal agency is not
required to coordinate with State agencies under section 307 of the Act.

(3) (i) De minimis Federd agency activities. Federal agencies are encouraged to review thar activities,
other than development projectswithin the coasta zone, to identify de minimisactivities, and request State
agency concurrence that these de minimis activities should not be subject to further State agency review.
Deminimisactivitiesshdl only be excluded from State agency review if aFederd agency and State agency
have agreed. The State agency shdl provide for public participation under section 306(d)(14) of the Act
whenreviewing the Federa agency'sde minimisactivity request. If the State agency objectsto the Federd
agency's de minimis finding then the Federa agency must provide the State agency with elther anegative
determination or a condgstency determination pursuant to this subpart. OCRM s available to facilitate a
Federa agency's request.

(i) Deminimisactivities are activitiesthat are expected to haveinggnificant direct or indirect (cumulative
and secondary) coagtd effects and which the State agency concurs are de minimis.

(4) Environmentaly beneficid activities. The State agency and Federal agencies may agree to exclude
environmentaly beneficid Federd agency activities (either on a case-by-case bads or for a category of
activities) from further State agency condstency review. Environmentally beneficid activity meansan activity
that protects, preserves, or restores the natura resources of the coastal zone. The State agency shall
provide for public participation under section 306(d)(14) of the Act for the State agency's consideration
of whether to exdude environmentally beneficid activities.

(5) Generd condggtency determinations, phased consstency determinations, and national or regiond
consstency determinations under 8§ 930.36 are aso available to facilitate federal -State coordination.

(b) Federa agencies shall consder al development projects within the coastal zone to be activities
affecting any coastdl use or resource. All other types of activities within the coastal zone are subject to
Federa agency review to determine whether they affect any coastal use or resource.

(0)(1) Federd agency activities and development projects outside of the coastal zone, are subject to
Federd agency review to determine whether they affect any coasta use or resource.

(d) Federa agencies shdl broadly construe the effects test to provide State agencies with aconsistency
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determinationunder § 930.34 and not anegative determination under § 930.35 or other determinations of
no effects. Early coordination and cooperation between aFedera agency and the State agency can enable
the partiesto focus their efforts on particular Federa agency activities of concern to the State agency.

§ 930.34 Federd and State agency coordination.

(8)(1) Federd agencies shdl provide State agencies with consistency determinations for al Federa
agency activities affecting any coastdl use or resource. To facilitate State agency review, Federa agencies
should coordinate with the State agency prior to providing the determination.

(2) Use of exigting procedures. Federal agencies are encouraged to coordinate and consult with State
agencies through use of existing proceduresin order to avoid waste, duplication of effort, and to reduce
Federd and State agency adminidrative burdens. Where necessary, these existing procedures should be
modified to facilitate coordination and consultation under the Act.

(b) Listed activities. State agencies are strongly encouraged to list in their management programs Federd
agency activities which, inthe opinion of the State agency, will have reasonably foreseeable coastd effects
and therefore, may require a Federal agency consstency determination. Listed Federal agency activities
shal be described in terms of the specific type of activity involved (e.g., federa reclamation projects). In
the event the State agency chooses to describe Federal agency activities that occur outside of the coastal
zone, which the State agency believeswill have reasonably foreseesble coadtd effects, it shall aso describe
the geographic location of such activities (e.g., reclamation projectsin coastd floodplains).

(c) Unligted ectivities. State agencies should monitor unlisted Federa agency activities (e.g., by use of
intergovernmenta review process established pursuant to E.O. 12372, review of NEPA documents, and
the Federd Register) and should notify Federd agenciesof unlisted Federa agency activitieswhich Federd
agencies have not subjected to acons stency review but which, in the opinion of the State agency, will have
reasonably foreseeable coastal effects and therefore, may require a Federa agency consistency
determination. The provisons in paragraphs (b) and (c) of this section are recommended rather than
mandatory procedures for facilitating federa-State coordination of Federa agency activities which affect
any coastad use or resource. State agency notification to the Federd agency (by listed or unlisted
natification) isneither asubgtitute for nor doesit eiminate Federa agency responsibility to comply with the
consgtency requirement, and to provide State agencies with consistency determinationsfor al development
projects inthe coastal zone and for dl other Federa agency activitieswhich the Federd agency findsaffect
any coastal use or resource, regardiess of whether the State agency has listed the activity or notified the
Federa agency through case-by-case monitoring.

(d) State guidance and assistance to Federal agencies. Asaprdiminary matter, adecision that aFedera
agency activity affects any coastal use or resource should lead to early consultation with the State agency
(i.e., before the required 90-day period). Federad agencies should obtain the views and assistance of the
State agency regarding the meansfor determining that the proposed activity will be conducted in amanner
conggtent to the maximum extent practicable with the enforceable policies of amanagement program. As
part of its assstance efforts, the State agency shall make available for public inspection copies of the

-90-
—— T e e



management program document. Upon request by the Federd agency, the State agency shdl identify any
enforcesble policies applicable to the proposed activity based upon the information provided to the State
agency a the time of the request.
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§ 930.35 Negative determinations for proposed activities.
(@) If aFedera agency determines that there will not be coasta effects, then the Federd agency shall
provide the State agencies with a negative determination for a Federa agency activity:
(1) Identified by a State agency on its list, as described in § 930.34(b), or through case-by-case
monitoring of unlisted activities, or
(2) Which is the same as or is Smilar to activities for which consstency determinations have been
prepared in the past; or
(3) For which the Federa agency undertook a thorough consistency assessment and developed initid
findings on the coagtd effects of the activity.

(b) Content of a negative determination. A negative determination may be submitted to State agencies
in any written form so long asit contains a brief description of the activity, the activity's location and the
bass for the Federd agency's determination that the activity will not affect any coastdl use or resource. In
determining effects, Federa agencies shdl follow § 930.33(g)(1), including an evauation of the relevant
enforceable policies of amanagement program and include the evad uation in the negative determination. The
level of detail in the Federa agency's andyss may vary depending on the scope and complexity of the
activity and issues raised by the State agency, but shall be sufficient for the State agency to evduate
whether coastal effects are reasonably foreseeable.

(¢) A negative determination under paragraph (a) of this section shall be provided to the State agency
at least 90 days before find gpprova of the activity, unless both the Federa agency and the State agency
agree to an dternative notification schedule. A State agency is not obligated to respond to a negative
determination. If a State agency does not respond to a Federa agency's negative determination within 60
days, State agency concurrence with the negative determination shal be presumed. State agency
concurrence shal not be presumed in cases where the State agency, within the 60-day period, requests
an extenson of time to review the matter. Federal agencies shall approve one request for an extension
period of 15 days or less. If a State agency objects to a negative determination, asserting that coastal
effects are reasonably foreseeable, the Federa agency shdl consder submitting aconsstency determination
to the State agency or otherwise attempt to resolve any disagreement within the remainder of the 90-day
period. If aFederd agency, in response to a State agency's objection to a negative determination, agrees
that coastal effects are reasonably foreseeable, the State agency and Federal agency should attempt to
agree to complete the consstency review within the 90-day period for the negative determination or
consider an adternative schedule pursuant to 8§ 930.36(b)(1). Federal agencies should consider postponing
find Federa agency action, beyond the 90-day period, until a disagreement has been resolved. State
agencies are not required to provide public notice of the receipt of a negative determination or the
resolution of an objection to a negative determination, unless a Federa agency submits a condgstency
determination pursuant to § 930.34.

(d) In the event of a serious disagreement between a Federa agency and a State agency regarding a

determination related to whether a proposed activity affects any coastal use or resource, either party may
seek the Secretarial mediation or OCRM mediation services provided for in subpart G.
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§ 930.36 Consistency determinations for proposed activities.

(a) Federa agencies shdl review their proposed Federal agency activities which affect any coastd use
or resource in order to develop consstency determinations which indicate whether such activities will be
undertaken in a manner consstent to the maximum extent practicable with the enforcesble policies of
gpproved management programs. Federal agencies should consult with State agenciesat an early sagein
the development of the proposed activity in order to assesswhether such activitieswill be consstent to the
maximum extent practicable with the enforcegble policies of such programs.

(b) Timing of congstency determinations. (1) Federa agencies shall provide State agencies with a
consstency determination at the earliest practicable time in the planning or reassessment of the activity. A
cons stency determination should be prepared following devel opment of sufficient information to reasonably
determine the congstency of the activity with the management program, but before the Federd agency
reaches asgnificant point of decisonmaking in itsreview process, i.e.,, while the Federd agency has the
ability to modify the activity. The consstency determination shall be provided to State agencies at least 90
days before fina approva of the Federal agency activity unless both the Federa agency and the State
agency agree to an dternative notification schedule.

(2) Federd and State agencies may mutually agree upon procedures for extending the notification
requirement beyond 90 days for activities requiring a substantia review period, and for shortening the
natification period for activitiesrequiring aless extensve review period, provided that public participation
requirements are met.

(c) Generd consstency determinations. In cases where Federd agencies will be performing repeated
activity other than a development project (e.g., ongoing maintenance, waste disposd) which cumulatively
has an effect upon any coasta use or resource, the Federal agency may develop a generd consstency
determination, thereby avoiding the necessity of issuing separate consstency determinations for each
incrementa action controlled by the mgjor activity. A Federd agency may provide a State agency with a
genera congstency determination only in Situationswhere theincrementa actions are repetitive and do not
affect any coastd use or resource when performed separately. A Federal agency and State agency may
mutually agree on agenerd consistency determination for de minimis activities (see § 930.33(a)(3)) or any
other repetitive activity or category of activity(ies). If a Federd agency issues a generd consstency
determination, it shdl thereafter periodically consult with the State agency to discuss the manner in which
the incrementd actions are being undertaken.

(d) Phased congstency determinations. In cases where the Federa agency has sufficient information to
determine the cong stency of aproposed devel opment project or other activity from planning to completion,
the Federa agency shdl providethe State agency with one congstency determination for the entire activity
or development project. In cases where federal decisions related to a proposed development project or
other activity will be made in phases based upon devel oping informationthat was not avallable & thetime
of theorigina congstency determination, with each subsequent phase subject to Federal agency discretion
to implement dternative decisions based upon such information (e.g., planning, Siting, and design decisons),
aconsgency determination will be required for each mgor decison. In cases of phased decisionmaking,
Federd agencies shdl ensure that the development project or other activity continues to be consstent to
the maximum extent practicable with the management program.
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(e) Nationd or regiond consistency determinations. (1) A Federd agency may provide States with
consstency determinations for Federal agency activities that are nationd or regiona in scope (e.g.,
rulemeking, national plans), and that affect any coastal use or resource of more than one State. Many States
share common coastal management issues and have smilar enforceable policies, e.g., protection of a
particular coastd resource. The Federd agency's nationd or regiond condstency determination should, at
a minimum, address the common denominator of these policies, i.e., the common coastd effects and
management issues, and thereby address different States policies with one discussion and determination.
If a Federal agency decides not to use this section, it must issue consistency determinations to eech State
agency pursuant to § 930.39.

(2) Federa agency activitieswith coastd effects shdl be congstent to the maximum extent practicable
withthe enforceable policies of each State's management program. Thus, the Federa agency's nationa or
regiona congstency determination shal contain sections that would apply to individua States to address
coastal effects and enforcegble policies unique to particular States, if common coastd effects and
enforceable policies cannot be addressed under paragraph (€)(1). Early coordination with coastdl States
will enablethe Federa agency to identify particular coastal management concernsand policies. Inaddition,
the Federa agency could addressthe concerns of each affected State by providing for State conditionsfor
the proposed activity. Further, the consstency determination could identify the coordination efforts and
describe how the Federa agency responded to State agency concerns.

§ 930.37 Consistency determinations and Nationa Environmental Policy Act (NEPA) requirements A
Federd agency may use its NEPA documents as a vehicle for its consstency determination or negetive
determination under this subpart. However, a Federal agency's federa consstency obligations under the
Act are independent of those required under NEPA and are not necessarily fulfilled by the submission of
aNEPA document. If a Federal agency includes its congstency determination or negetive determination
inaNEPA document, the Federal agency shdl ensure that the NEPA document includes the information
and adheres to the timeframes required by this subpart. Federal agencies and State agencies should
mutuadly agree on how to best coordinate the requirements of NEPA and the Act.

§ 930.38 Congstency determinationsfor activitiesinitiated prior to management program agpprova.  (8)
A consgtency determination is required for ongoing Federa agency activities other than development
projectsinitiated prior to management program approva, which are governed by statutory authority under
which the Federa agency retains discretion to reassess and modify the activity. In these cases the
consistency determination must be made by the Federd agency at the earliest practicable time following
management program approva, and the State agency must be provided with a consastency determination
no later than 120 days after management program approva for ongoing activities which the State agency
lists or identifies through monitoring as subject to congstency with the management program.

(b) A consgtency determination is required for mgor, phased federd development project decisons
described in 8§ 930.36(d) which are made following management program gpproval and are related to
development projectsinitiated prior to program approva. In making these new decisons, Federd agencies
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shal consder effects on any coastd use or resource not fully evaluated a the outset of the project. This
provison shdl not gpply to phased federal decisions which were specificaly described, consdered and
approved prior to management program approvd (eg., in afina environmenta impact statement issued
pursuant to NEPA).

§ 930.39 Content of aconsistency determination.

(8 Theconggtency determination shdl include abrief statement indicating whether the proposed activity
will be undertaken in a manner consstent to the maximum extent practicable with the enforcegble policies
of the management program. The statement must be based upon an eva uation of the rlevant enforcesble
policies of the management program. A description of this evauation shdl be included in the cons stency
determination, or provided to the State agency smultaneoudy with the consstency determinetion if the
evauationis contained in another document. Where a Federd agency isaware, prior to its submission of
its condstency determination, that its activity is not fully conggtent with a management program's
enforceable policies, the Federd agency shal describein its consstency determination the legd authority
that prohibitsfull consistency asrequired by 8 930.32(8)(2). Where the Federal agency isnot aware of any
incongstency until after submisson of its conastency determination, the Federd agency shdl submit its
description of the lega authority that prohibits full consistency to the State agency as soon as possible, or
before the end of the 90-day period described in § 930.36(b)(1). The consstency determination shall aso
indude a detailed description of the activity, its associated facilities, and their coastd effects, and
comprehensive data and information sufficient to support the Federal agency's consstency statement. The
amount of detail inthe evauation of theenforcegble palicies, activity description and supporting information
shdl be commensurate with the expected coastd effects of the activity. The Federd agency may submit
the necessary information in any manner it chooses so long asthe requirements of this subpart are satisfied.

(b) Federd agencies shdl be guided by the fallowing in making their congstency determinations. The
activity itseffectson any coastal use or resource, associated facilities (e.g., proposed siting and construction
of access road, connecting pipeline, support buildings, and the effects of the associated facilities (e.g.,
erosion, wetlands, beach accessimpacts), mugt dl be consstent to the maximum extent practicable with
the enforcesable policies of the management program.

(©) In making their consstency determinations, Federa agencies shdl ensure that their activities are
congstent to the maximum extent practicable with the enforceable, policies of the management program.
However, Federd agencies should give congderation to management program provisonswhich areinthe
nature of recommendations.

(d) When Federa agency standards are more restrictive than standards or requirements contained in the
management program, the Federd agency may continue to apply its stricter sandards. In such casesthe
Federd agency shdl inform the State agency in the consistency determination of the statutory, regulatory
or other basis for the application of the stricter standards.

(e) State permit requirements. Federd law, other than the CZMA, may require a Federa agency to
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obtain a State permit. Even when Federal agencies are not required to obtain State permits, Federa
agencies shdl Hill be consgtent to the maximum extent practicable with the enforcegble policies thet are
contained in such State permit programs that are part of a management program.

§ 930.40 Multiple Federa agency participation.

Whenever more than one Federd agency isinvolved in aFedera agency activity or itsassociated facilities
affecting any coastal use or resource, or isinvolved in agroup of Federa agency activitiesrelated to each
other because of their geographic proximity, the Federd agencies may prepare one consistency
determination for al the federa activitiesinvolved. In such cases, Federd agencies should congder joint
preparation or lead agency development of the congstency determination. In ether case, the consstency
determination shal be tranamitted to the State agency at least 90 days before final decisions are taken by
any of the participating agencies and shal comply with the requirements of § 930.39.

§ 930.41 State agency response.

(8 A State agency shdl inform the Federal agency of its concurrence with or objection to the Federd
agency's consistency determination at the earliest practicable time, after providing for public participation
in the State agency's review of the consgstency determination. The Federal agency may presume State
agency concurrence if the State agency's response is not received within 60 days from receipt of the
Federd agency's consstency determination and supporting information. The 60-day review period begins
when the State agency receives the consistency determination and supporting information required by 8§
930.39(a). If the information required by 8§ 930.39(a) is not included with the determination, the State
agency shdl immediatdly notify the Federal agency that the 60-day review period has not begun, what
information required by 8 930.39(a) is missing, and that the 60-day review period will begin when the
missng information is received by the State agency. If a Federa agency has submitted a consistency
determination and information required by 8§ 930.39(a), then the State agency shdl not assert that the 60-
day review period has not begun for failure to submit information that is in addition to that required by §
930.39(a).

(b) State agency concurrence shdl not be presumed in cases where the State agency, within the 60-day
period, requests an extension of timeto review the matter. Federa agencies shall gpprove one request for
an extension period of 15 days or less. In consdering whether alonger or additiona extension period is
appropriate, the Federa agency should consder the magnitude and complexity of theinformation contained
in the congstency determination.

(c) Find Federa agency action shdl not be taken sooner than 90 days from the receipt by the State
agency of the consistency determination unless the State concurs or concurrence is presumed, pursuant to
paragraphs (&) and (b), with the activity, or unless both the Federd agency and the State agency agreeto
an dternaive period.

(d) Time limits on concurrences. A State agency cannot unilateraly place an expiration date on its
concurrence. If a State agency believes that an expiration date is necessary, State and Federal agencies
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may agreeto atimelimit. If there is no agreement, later phases of, or modificationsto, the activity that will
have effects not evaluated at the time of the origind consistency determination will require either a new
cong stency determination, a supplementa consistency determination under 8 930.46, or a phased review
under § 930.36(d) of this subpart.

(e) State processing fees. The Act does not require Federa agenciesto pay State processing fees. State
agencies shal not assess a Federa agency with a fee to process the Federal agency's consistency
determination unless payment of such feesis required by other federa law or otherwise agreed to by the
Federal agency and dlowed by the Comptroller Generd of the United States. In no case may a State
agency stay the consistency review period or base its objection on the failure of a Federal agency to pay
afee

§ 930.42 Public participation.

(8 Management programs shdl provide for public participation in the State agency's review of
consstency determinations. Public participation, at aminimum, shal consist of public noticefor thearea(s)
of the coastd zone likely to be affected by the activity, as determined by the State agency.

(b) Timing of public notice. States shdl provide timely public notice after the consistency determination
has been received by the State agency, except in cases where earlier public notice on the consistency
determination by the Federal agency or the State agency meets the requirements of this section. A public
comment period shdl be provided by the State sufficient to give the public an opportunity to develop and
provide comments on whether the project is cong stent with management program enforceable policiesand
dill dlow the State agency to issue its concurrence or objection within the 60 day State response period.

(¢) Content of public notice. The public notice shdl:

(1) Specify that the proposed activity is subject to review for consistency with the enforceable policies
of the management program,

(2) Provide sufficient information to serve as abads for comment;

(3) Specify a source for additiona information, e.g., a State agency web site; and

(4) Specify acontact for submitting comments to the State agency.

(d) Procedura options that may be used by the State agency for issuance of public notice include, but
are not limited to, public noticethrough an officid State gazette, aloca newspaper serving areas of coastd
zore likdy to be affected by the activity, individua State mailings, public notice through a management
program newdetter, and electronic notices, e.g., web sites. However, eectronic notices, e.g., web Stes,
shdl not be the sole source of a public natification, but may be used in conjunction with other means. Web
Stes may be used to provide a location for the public to obtain additiond information. States shdl not
require that the Federal agency provide public notice. Federd and State agencies are encouraged to issue
joint public notices, and hold joint public hearings, to minimize duplication of effort and to avoid
unnecessary delays, so long as the joint notice meets the other requirements of this section.
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§ 930.43 State agency objection.

(a In the event the State agency objects to the Federd agency's consistency determingtion, the State
agency shdl accompany its response to the Federa agency with itsreasonsfor the objection and supporting
information. The State agency response shal describe:

(1) How the proposed activity will be incong stent with specific enforcesble policies of the management
program; and

(2) The specific enforceable palicies (including citations).

(3) The State agency should aso describe dternative measures (if they exist) which, if adopted by the
Federal agency, would alow the activity to proceed in a manner consstent to the maximum extent
practicable with the enforceabl e policies of the management program. Failureto describe dternatives does
not affect the validity of the State agency's objection.

(b) If the State agency's objection is based upon a finding that the Federal agency has failed to supply
auffident information, the State agency's response must describe the nature of the information requested
and the necessity of having such information to determinethe consstency of the Federal agency activity with
the enforceable policies of the management program.

(c) State agencies shall send to the Director a copy of objections to Federal agency consistency
determinations.

(d) Inthe event of an objection, Federd and State agencies should use the remaining portion of the 90-
day notice period (see 8 930.36(b)) to attempt to resolve their differences. If resolution has not been
reached a the end of the 90-day period, Federd agencies should consider using the dispute resolution
mechanisms of this part and postponing fina federd action until the problems have been resolved. At the
end of the 90-day period the Federal agency shal not proceed with the activity over a State agency's
objection unless:

(1) the Federd agency has concluded that under the "consgtent to the maximum extent practicabl€e”
standard described in section 930.32 cons stency with the enforceabl e policies of the management program
is prohibited by existing law applicableto the Federd agency and the Federa agency hasclearly described,
in writing, to the State agency thelega impedimentsto full consistency (See 88 930.32(a) and 930.39(a)),
or

(2) the Federa agency has concluded that its proposed action is fully congstent with the enforceable
policies of the management program, though the State agency objects.

(e) If aFedera agency decides to proceed with a Federa agency activity that isobjected to by aState
agency, or to follow an aternative suggested by the State agency, the Federd agency shall notify the State
agency of its decision to proceed before the project commences.

§930.44 Availability of mediation for disputes concerning proposed activities,

In the event of a serious disagreement between a Federal agency and a State agency regarding the
consistency of a proposed federd activity affecting any coastal use or resource, either party may request
the Secretarid mediation or OCRM mediation services provided for in subpart G.
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§ 930.45 Availahility of mediation for previoudy reviewed activities.

(a) Federd and State agencies shdl cooperate in their efforts to monitor federaly approved activities
in order to make certain that such activities continue to be undertaken in a manner consigtent to the
maximum extent practicable with the enforceable policies of the management program.

(b) The State agency may request that the Federd agency take appropriate remedid action following
a serious disagreement resulting from a Federd agency activity, including those activities where the State
agency's concurrence was presumed, which was.

(1) Previoudy determined to be consstent to the maximum extent practicable with the management
program, but which the State agency later maintainsis being conducted or ishaving an effect on any coastd
use or resource substantialy different than origindly described and, as aresult, is no longer consstent to
the maximum extent practicable with the enforceable policies of the management program; or

(2) Previoudy determined not to be aFederd agency activity affecting any coastal use or resource, but
which the State agency later maintains is being conducted or is having an effect on any coastal use or
resource substantialy different than origindly described and, asaresult, the activity affectsany coastd use
or resource and is not congstent to the maximum extent practicable with the enforcesble policies of the
management program. The State agency's request shal include supporting information and a proposa for
recommended remedia action.

(o) If, after areasonabletime following arequest for remedid action, the State agency ill maintainsthat
a serious disagreement exigts, either party may request the Secretarial mediation or OCRM mediation
services provided for in subpart G of this part.

§ 930.46 Supplementd coordination for proposed activities.

(a) For proposed Federa agency activities that were previoudy determined by the State agency to be
conggtent with the management program, but which have not yet begun, Federa agencies shdl further
coordinate with the State agency and prepare a supplementa consstency determination if the proposed
activity will affect any coasta use or resource substantidly different than originally described. Subgtantiadly
different coastal effects are reasonably foreseeableif:

(1) The Federa agency makes substantial changes in the proposed activity that are relevant to
management program enforcesble policies; or

(2) There are sgnificant new circumstances or information relevant to the proposed activity and the
proposed activity's effect on any coastal use or resource.

(b) The State agency may notify the Federal agency and the Director of proposed activities which the
State agency bedlieves should be subject to supplementa coordination. The State agency's natification shdl
indudeinformation supporting afinding of subgstantidly different coastd effectsthan originaly described and
the rlevant enforceable policies, and may recommend modifications to the proposed activity (if any) that
would alow the Federd agency to implement the proposed activity congstent with the enforceable policies
of the management program. State agency notification under this paragraph (b) does not remove the
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requirement under paragraph () of this section for Federd agencies to notify State agencies.
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§ 930.50 Objectives.

The provisons of this subpart are intended to ensure that any required federa license or permit activity
afecting any coastd use or resource is conducted in a manner consstent with approved management
programs. The provisonsof subpart | of this part are intended to supplement the provisions of this subpart
for federa license or permit activities having interstate coastal effects.

§ 930.51 Federal license or permit.

(& Theterm "federd license or permit” means any required authorization, certification, gpprovd, lesse,
or other form of permisson which any Federa agency is empowered to issue to an gpplicant. The term
does not include OCS plans, and federd license or permit activitiesdescribed in detail in OCS plans, which
are subject to subpart E of this part. The term "lease,” meansaleaseissued by aFederd agency to anon-
federa entity that authorizes or approves the use of federd property for a non-federd activity. The term
lease does not include leases issued pursuant to lease sales conducted by a Federal agency (e.g., outer
continenta shelf (OCS) oil and gas lease sdes conducted by the Minerals Management Service or oil and
gas lease sales conducted by the Bureau of Land Management). Lease saes conducted by a Federa
agency are Federd agency activities under subpart C of this part if coastd effects are reasonably
foreseegble.

(b) The term dso includes the following types of renewas and mgor amendments which affect any
coadtal use or resource:

(1) Renewds and mgor amendments of federd license or permit activities not previoudy reviewed by
the State agency;

(2) Renewds and mgor amendments of federd license or permit activities previoudy reviewed by the
State agency which are filed after and are subject to management program changes not in existence at the
time of origind State agency review; and

(3) Renewds and mgor amendments of federd license or permit activities previoudy reviewed by the
State agency which will cause an effect on any coagta use or resource subgtantidly different than those
origindly reviewed by the State agency.

(c) Theterm "mgor amendment” of a federd license or permit activity means any subsequent federa
approva that the applicant is required to obtain for modification to the previoudy reviewed and approved
activity and where the activity permitted by issuance of the subsequent gpprova will affect any coastd use
or resource, or, in the case of a mgor amendment subject to 8 930.51(b)(3), affect any coastd use or
resource in away that is subgtantidly different than the description or understanding of effects at the time
of the origind activity.

(d) Theterm "renewds' of afederd license or permit activity means any subsequent re-issuance, re-
gpprova or extensgon of an exigting license or permit that the applicant is required to obtain for an activity
described under paragraph (b) of this section.

(€) The determination of substantialy different coastal effects under paragraphs (b)(3), and (c) of this
section is made on a case-by-case basis by the State agency, Federa agency and applicant. The opinion
of the State agency shdl be accorded deference and the terms "magor amendment,” "renewds’ and
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"subgtantidly different” shall be construed broadly to ensure that the State agency has the opportunity to
review activities and coastd effects not previoudy reviewed.

(f) This subpart applies to active gpplications. If an gpplicant withdraws its application to the Federd
agency, then the consstency process is terminated. If the gpplicant respplies to the Federal agency, then
anew consistency review processwill start. If aFedera agency stopsor staysthe Federd licenseor permit
application process, then the consstency review period will be stopped or stayed for the same amount of
time as for the Federa application process.

§930.52 Applicant.

The term "gpplicant™ means any individud, public or private corporation, partnership, association, or
other entity organized or existing under the laws of any nation, State, or any State, regional, or loca
government, who, following management program gpprovd, ether files an gpplication for a required
individud federd license or permit, or who files a consstency certification for a required generd federd
license or permit under 8 930.31(d) to conduct an activity affecting any coastal use or resource. Theterm
"gpplicant” does not include Federa agencies gpplying for federa licenses or permits. Federd agency
activities requiring federa licenses or permits are subject to subpart C of this part.

§930.53 Ligted federd license or permit activities.

(8) State agencies shal develop aligt of federd license or permit activities which affect any coastal use
or resource, including reasonably foreseeable effects, and which the State agency wishes to review for
congstency with the management program. The list shdl beincluded as part of the management program,
and the federd license or permit activities shal be described in terms of the specific licenses or permits
involved (e.g., Corpsof Engineers404 permits, Coast Guard bridge permits). In the event the State agency
chooses to review federd license or permit activities, with reasonably foreseeable coasta effects, outsde
of the coagtd zone, it must generdly describe the geographic location of such activities.

(1) The geographic location description should encompass areas outside of the coastal zone where
coastal effectsfrom federd license or permit activities are reasonably foreseeable. The State agency should
exclude geographic areas outside of the coastal zone where coastal effects are not reasonably foreseeable.
Listed activitiesmay have different geographic location descriptions, depending on the nature of the activity
and itscoadtd effects. For example, the geographic location for activities affecting water resources or uses
could be described by shared water bodies, river basins, boundaries defined under the State's coastal
nonpoint pollution control program, or other ecologicaly identifiable areas. Federa lands located within
the boundaries of a State's coastd zone are automatically included within the geographic location
description; State agencies do not have to describe these areas. State agencies do have to describe the
geographic location of listed activities occurring on federa lands|ocated beyond the boundaries of aState's
coastal zone.

(2) For listed activities occurring outside of the coasta zone for which a State has not generdly
described the geographic location of review, States must follow the conditions for review of unlisted
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activities under 8 930.54 of this subpart.

(b) Generd concurrences for minor activities. To avoid repested review of minor federa license or
permit activities which, while individudly inconsequentia, cumulatively affect any coastal use or resource,
the State agency, after developing conditions alowing concurrence for such activities, may issueagenerd
public notice (see § 930.61) and genera concurrence alowing Smilar minor work in the same geographic
area to proceed without prior State agency review. In such cases, the State agency must et forth in the
management program license and permit list the minor federd license or permit activities and the relevant
conditions which are covered by the generd concurrence. Minor federd license or permit activitieswhich
satisfy the conditions of the genera concurrence are not subject to the consistency certification requirement
of this subpart. Except in cases where the State agency indicates otherwise, copies of federd license or
permit applicationsfor activities subject to agenera concurrence must be sent by the gpplicant to the State
agency to dlow the State agency to monitor adherence to the conditions required by such concurrence.
Confidentia and proprietary materid within such gpplications may be deleted.

(c) The license and permit list may be amended by the State agency following consultation with the
affected Federal agency and approval by the Director pursuant to the program change requirements found
at 15 CFR part 923, subpart H.

(1) Conaultation with the affected Federa agency means, at |least 60 days prior to submitting aprogram
change request to OCRM, aState agency shdl notify inwriting the rlevant regiona or field Federd agency
daff and the head of the affected Federd agency, and request comments on the listing change. The
notification shal describe the proposed change and identify the regiond Federd agency staff the State has
contacted for consultation.

(2) A State agency must includein its program change request to OCRM adescription of any comments
received from the affected Federa agency.

(d) No federd license or permit described on an gpproved list shal beissued by a Federd agency until
the requirements of this subpart have been satisfied. Federd agencies shdl inform applicants for listed
licenses or permits of the requirements of this subpart.

§ 930.54 Unlisted federd license or permit activities.

(a)(2) With the assistance of Federd agencies, State agencies should monitor unlisted federd license or
permit activities (e.g., by use of intergovernmenta review process established pursuant to E.O. 12372,
review of NEPA documents, Federd Register notices). State agencies shdl notify Federd agencies,
gpplicants, and the Director of unlisted activities affecting any coasta use or resource which require State
agency review within 30 days from notice of the license or permit gpplication, that has been submitted to
the gpproving Federa agency, otherwise the State agency waivesits right to review the unlisted activity.
The waiver does not gpply in cases where the State agency does not receive notice of the federd license
or permit gpplication.

(2) Federd agencies or applicants should provide written notice of the submisson of gpplications for
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federd licenses or permits for unlisted activities to the State agency. Notice to the State agency may be
condructiveif notice is published in an officid federa public natification document or through an officid
State clearinghouse (i.e., the Federd Regigter, draft or find NEPA EISs that are submitted to the State
agency, or a Stae'sintergovernmental review process). The notice, whether actud or congtructive, shal
contain sufficient informetion for the State agency to learn of the activity, determinetheactivity'sgeographic
location, and determine whether coastal effects are reasonably foreseeable.

(b) The State agency's natification shal aso request the Director's gpproval to review the unlisted activity
and shal contain an andlysis that supports the State agency's assertion that coasta effects are reasonably
foreseeable. Following State agency natification to the Federa agency, gpplicant and the Director, the
Federal agency shdl not issuethelicense or permit until the requirements of this subpart have been stisfied,
unless the Director disapproves the State agency's request to review the activity.

(c) The Federd agency and the applicant have 15 days from receipt of the State agency notice to
provide commentsto the Director regarding the State agency'srequest to review the activity. Thesolebasis
for the Director's gpproval or disapprova of the State agency'srequest will relate to whether the proposed
activity's coadtd effects are reasonably foreseegble. The Director shal issue a decision, with supporting
comments, to the State agency, Federd agency and applicant within 30 days from receipt of the State
agency notice. The Director may extend the decison deadline beyond 30 days due to the complexity of
the issues or to address the needs of the State agency, the Federa agency, or the applicant. The Director
shdl consult with the State agency, the Federal agency and the applicant prior to extending the decision
deadline, and shdl limit the exteng on to the minimum time necessary to makeitsdecison. The Director shall
notify the rlevant parties of the expected length of an extenson.

(d) If the Director disapproves the State agency's request, the Federal agency may approve the license
or permit application and the applicant need not comply with the requirements of this subpart. If the
Director gpproves the State agency's request, the Federd agency and applicant must comply with the
consistency certification procedures of this subpart.

(e) Following an approva by the Director, the gpplicant shal amend the federd application by including
a consgtency certification and shdl provide the State agency with a copy of the certification dong with
necessary data and information (see 88 930.58, 930.62 and 930.63). For the purposes of this section,
concurrence by the State agency shdl be conclusively presumed in the absence of a State agency objection
within Sx months from the originad Federad agency notice to the State agency (see paragraph (a) of this
section) or within three months from receipt of the gpplicant's cons stency certification and necessary data
and information, whichever period terminates lagt.

(f) Theunlisted activity proceduresin this section are provided to ensure that State agencies are afforded
an opportunity to review federa license or permit activities with reasonably foreseesble coasta effects.
Prior to bringing the issue before the Director, the concerned parties should discuss coastd effects and
consstency. The applicant can avoid dday by ssimply seeking the State agency's expeditious concurrence
rather than waiting for the Director's decision. If anapplicant, of its own accord or after negotiations with
the State agency, provides a consistency certification and necessary data and information to the State
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agency, the review shdl be deemed to have received the Director's approva, and al of the provisons of
this subpart shall apply and the State agency need not request the Director's gpproval. If an applicant for
an unligted activity has not subjected itsdlf to the consistency processwithin the 30 day notification period
contained in paragraph () of this section, the State agency must adhere to the unlisted activity review
requirements of this section to preserve its right to review the activity.

8 930.55 Availahility of mediation for license or permit disputes.

In the event of a serious disagreement between a Federa and State agency regarding whether alisted
or unlisted federd license or permit activity is subject to the federal consistency requirement, either party
may request the OCRM mediationor Secretarial mediation services provided for in subpart G of thispart;
notice shall be provided to the applicant. The existence of a serious disagreement will not relieve the
Federal agency from the respongbility for withholding gpprova of alicense or permit gpplication for an
activity on an approved management program list (see 8 930.53) or individualy approved by the Director
(see 8 930.54) pending satisfactionof the requirements of thissubpart. Smilarly, the existence of aserious
disagreement will not prevent the Federa agency from gpproving alicense or permit activity which has not
received Director approval.

§ 930.56 State agency guidance and ass stance to applicants.

As a prdliminary matter, any applicant for a federd license or permit sdlected for review by a State
agency should obtain the views and assistance of the State agency regarding the means for ensuring that
the proposed activity will be conducted in amanner cons stent with the management program. As part of
itsassistance efforts, the State agency shal make available for public inspection copies of the management
program document. Upon request by the gpplicant, the State agency shall identify any enforcegble policies
gpplicable to the proposed activity, based upon the information submitted to the State agency.

§ 930.57 Consistency certifications.

(a) Following appropriate coordination and cooperation with the State agency, dl applicantsfor required
federa licenses or permits subject to State agency review shdl provide in the gpplication to the federd
licensing or permitting agency acertification that the proposed activity complieswith and will be conducted
in amanner consstent with the management program. At the same time, the gpplicant shdl furnish to the
State agency a copy of the certification and necessary data and information.

(b) The applicant's consstency certification shal be in the following form: "The proposed activity
complies with the enforceable policies of (name of State) gpproved management program and will be
conducted in amanner consstent with such program.”

§ 930.58 Necessary data and information.

(@ The gpplicant shdl furnish the State agency with necessary data and information aong with the
condstency cartification. Such information and data shall include the following:

(1) A detailed description of the proposed activity, its associated facilities, the coastal effects, and
comprehensive data and information sufficient to support the applicant's consstency certification. Maps,
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diagrams, technicd dataand other rlevant materid shal be submitted when awritten description donewill
not adequately describe the proposal (acopy of thefederd application and al supporting materia provided
to the Federd agency should aso be submitted to the State agency); (2) Information specificaly
identified in the management program as required necessary data and information for an applicant's
consistency certification. The management program as originally gpproved or amended (pursuant to 15
CFR part 923, subpart H) may describe data and information necessary to assess the consistency of
federd license or permit activities. Necessary dataand information may include State or loca government
permitsor permit gpplicationswhich are required for the proposed activity. Required dataand information
may not include confidential and proprietary materid; and

(3) An evauation that includes a set of findings relating the coastal effects of the proposal and its
associated facilities to the relevant enforceable policies of the management program. Applicants shall
demondtrate that the activity will be consstent with the enforceable policies of the management program.
Applicants shdl demonstrate adequate consideration of policies which are in the nature of
recommendations. Applicants need not make findings with respect to coada effects for which the
management program does not contain enforceable or recommended policies.

(b) At the request of the applicant, interested parties who have accessto information and datarequired
by this section may provide the State agency with dl or part of the materia required. Furthermore, upon
request by the applicant, the State agency shdl provide assistance for developing the assessment and
findings required by this section.

(c) When satisfied that adequate protection againgt public disclosure exists, applicants should provide
the State agency with confidentia and proprietary information which the State agency maintainsisnecessary
to make areasoned decison on the consistency of the proposa. State agency requestsfor suchinformation
must be related to the necessity of having such information to assess adequatdly the coastal effects of the
proposal.

§ 930.59 Multiple permit review.

(@ Applicants shdl, to the extent practicable, consolidate related federa license or permit activities
afecting any coastd use or resourcefor State agency review. State agencies shdl, to the extent practicable,
provide goplicantswith a"one-stop™ multiple permit review for consolidated permitsto minimize duplication
of effort and to avoid unnecessary delays.

(b) A State agency objection to one or more of the license or permit activities submitted for consolidated
review shal not prevent the applicant from receiving Federd agency approva for those license or permit
activities found to be consgtent with the management program.

§ 930.60 Commencement of State agency review.

(&) Except as provided in 8§ 930.54(e) and paragraph (a)(1) of this section, State agency review of an
gpplicant's consstency certification begins at the time the State agency receives a copy of the consstency
certification, and the information and data required pursuant to § 930.58.
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(2) If an gpplicant fails to submit a consistency certification in accordance with 8 930.57, or fails to
submit necessary data.and information required pursuant to 8 930.58, the State agency shall, within 30 days
of receipt of the incomplete information, notify the gpplicant and the Federd agency of the missng
certification or information, and that:

(i) The State agency's review has not yet begun, and that its review will commence once the necessary
certification or information deficiencies have been corrected; or

(i) The State agency's review has begun, and that the certification or information deficiencies must be
cured by the applicant during the State's review period.

(2) Under paragraph (a)(1) of this section, State agencies shdl notify the applicant and the Federa
agency, within 30 daysof receipt of the completed certification and information, of the date when necessary
certificationor information deficiencies have been corrected, and that the State agency's conastency review
commenced on the date that the complete certification and necessary dataand information were received
by the State agency.

(3) State agencies and applicants (and persons under subpart E of this part) may mutualy agreeto stay
the cong stency timecl ock or extend the six-month review period. Such an agreement shal beinwriting and
shdl be provided to the Federa agency. A Federd agency shal not presume State agency concurrence
withan activity where such an agreement exists or where a State agency's review period, under paragraph
(a(2)(i) of this section, has not begun.

(b) A State agency request for information or data in addition to that required by § 930.58 shall not
extend the date of commencement of State agency review.

§ 930.61 Public participation.

(8 Following receipt of the materid described in § 930.60 the State agency shdl ensure timely public
notice of the proposed activity. Public notice shal be provided for the are(s) of the coasta zone likely to
be affected by the proposed activity, as determined by the State agency. At the discretion of the State
agency, public participation may include one or more public hearings. The State agency shdl not require
an gpplicant or aFederd agency to hold apublic hearing. State agencies should restrict the period of public
notice, recal pt of comments, hearing proceedingsand final decison-making to the minimum time necessary
to reasonably inform the public, obtain sufficient comment, and develop a decision on the matter.

(b) Content of public notice. The public notice shdll:

(1) Specify that the proposed activity is subject to review for consstency under the policies of the
management program;

(2) Provide sufficient information to serve as abass for comment;

(3) Specify asource for additiond information; and

(4) Specify acontact for submitting comments to the management program.

(c) Procedurd options that may be used by the State agency for issuance of public notice include, but
are not limited to, public notice through an officid State gazette, aloca newspaper serving aress of the
coastal zone likely to be affected by the activity, individua State mailings, public notice through a
management program newd etter, and e ectronic notices, e.g., web Sites. However, eectronic notices, eg.,
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web gtes, shdl not be the sole source of a public notification, but may be used in conjunction with other
means. Web sites may be used to provide a location for the public to obtain additiona information. The
State agency may require the applicant to provide the public notice. State agencies shdl not require that
the Federd agency provide public notice. The State agency may rely upon the public notice provided by
the Federa agency reviewing the application for the federa license or permit (e.g., notice of availability of
NEPA documents) if such notice satisfies the minimum requirements set forth in paragraphs () and (b) of
this section.

(d) Federd and State agencies are encouraged to issue joint public notices, and hold joint public
hearings, whenever possible to minimize duplication of effort and to avoid unnecessary delays.

§ 930.62 State agency concurrence with a consistency certification.

(a) At the earliest practicable time, the State agency shdl notify the Federd agency and the gpplicant
whether the State agency concurswith or objectsto acons stency certification. The State agency may issue
a generd concurrence for minor activities (see 8 930.53(b)). Concurrence by the State agency shall be
condusvely presumed if the State agency's response is not received within six months following
commencement of State agency review.

(b) If the State agency has not issued a decison within three months following commencement of State
agency review, it shdl notify the applicant and the Federa agency of the status of the matter and the basi's
for further dlay.

(©) If the State agency issues a concurrence or is conclusively presumed to concur with the gpplicant's
consstency certification, the Federal agency may approve the federa license or permit application.
Notwithstanding State agency concurrence with a consistency certification, the federd permitting agency
may deny approva of the federa license or permit gpplication. Federd agencies should not delay
processing applications pending receipt of a State agency's concurrence. In the event a Federa agency
determines that an application will not be approved, it shal immediately notify the gpplicant and the State

agency.

(d) During the period when the State agency is reviewing the congstency certification, the gpplicant and
the State agency should attempt, if necessary, to agree upon conditions, which, if met by the gpplicant,
would permit State agency concurrence. The partiesshal a so consult with the Federd agency responsible
for gpproving the federa license or permit to ensure that proposed conditions satisfy federd as well as
management program requirements (see dso § 930.4).

§ 930.63 State agency objection to aconsstency certification.

(8 If the State agency objects to the gpplicant's congstency certification within sx months following
commencement of review, it shal notify the applicant, Federad agency and Director of the objection. A
State agency may assert dternative bases for its objection, as described in paragraphs (b) and (c) of this
section.
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(b) State agency objections that are based on sufficient information to evauate the applicant's
consistency certification shall describe how the proposed activity is inconsstent with specific enforcegble
policies of the management program. The objection may describe dternative measures (if they exist) which,
if adopted by the gpplicant, may permit the proposed activity to be conducted in amanner consistent with
the enforceable policies of the management program.

(c) A State agency objectionmay be based upon adetermination that the gpplicant hasfailed, following
awritten State agency request, to supply theinformation required pursuant to 8 930.58 or other information
necessary for the State agency to determine consistency. If the State agency objects on the grounds of
insufficent information, the objection shal describe the nature of theinformation requested and the necessity
of having such informationto determine the consistency of the activity with the management program. The
objection may describe dternative measures (if they exist) which, if adopted by the gpplicant, may permit
the proposed activity to be conducted in a manner consstent with the enforcegble policies of the
management program.

(d) Alternatives. If a State agency proposes an dternative(s) initsobjection letter, the dternative(s) shal
be described with sufficient specificity to dlow the gpplicant to determine whether to, in consultation with
the State agency: adopt andternative; abandon the project; or file an gppea under subpart H. Application
of the specificity requirement demands a case specific gpproach. More complicated activities or dternatives
generdly need more information than less-complicated activities or aternatives. See § 930.121(d) for
further details regarding dternatives for gppeds under subpart H of this part.

(e) A State agency objection shdl include a satement to the following effect:

Pursuant to 15 CFR part 930, subpart H, and within 30 daysfrom receipt of thisletter, you may request
that the Secretary of Commerce override this objection. In order to grant an override request, the
Secretary must find that the activity is consstent with the objectives or purposes of the Coastd Zone
Management Act, or ishecessary in the interest of national security. A copy of the request and supporting
information must be sent to the [Name of State] management program and the federd permitting or
licensng agency. The Secretary may collect fees from you for administering and processing your request.

§ 930.64 Federd permitting agency responsibility.
Following receipt of a State agency objection to a consstency certification, the Federd agency shdl not
issue the federd license or permit except as provided in subpart H of this part.

§ 930.65 Remedid action for previoudy reviewed activities.

(8 Federal and State agencies shdl cooperate in their efforts to monitor federa license or permit
activities in order to make certain that such activities continue to conform to both federa and State
requirements.
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(b) The State agency shdl notify the relevant Federa agency representative for the areainvolved of any
federd license or permit activity which the State agency cdlamswas.

(2) Previoudy determined to be congstent with the management program, but which the State agency
later maintainsisbeing conducted or ishaving an effect on any coasta use or resource subgtantialy different
than originaly described and, as areault, is no longer consstent with the management program; or

(2) Previoudy determined not to be an activity affecting any coastal use or resource, but which the State
agency later maintains is being conducted or is having coadtd effects subgtantidly different than origindly
described and, as aresult, the activity affectsany coastal use or resource in amanner inconsstent with the
management program.

(¢) The State agency natification shdl include:

(1) A description of the activity involved and the aleged lack of compliance with the management
program,;

(2) supporting information; and

(3) arequest for appropriate remedid action. A copy of the request shal be sent to the applicant and
the Director. Remedid actions shal be linked to coagtd effects substantialy different than originaly
described.

(d) If, after 30 days following a request for remedid action, the State agency gtill maintains that the
goplicant isfailing to comply substantiadly with the management program, the governor or State agency may
file awritten objection with the Director. If the Director findsthat the gpplicant isconducting an activity that
is substantidly different from the gpproved activity, the gpplicant shdl submit an amended or new
congstency certification and supporting information to the Federal agency and to the State agency, or
comply with the origindly approved certification.

(e) An applicant shdl be found to be conducting an activity subgtantidly different from the approved
activity if the State agency claimsand the Director findsthat the activity affects any coasta use or resource
substantidly different than originaly described by the gpplicant and, as a result, the activity is no longer
being conducted in a manner consstent with the enforceable policies of the management program. The
Director may make a finding that an applicant is conducting an activity substantidly different from the
approved activity only after providing 15 daysfor the gpplicant and the Federa agency to review the State
agency's objection and to submit comments for the Director's consideration.

§ 930.66 Supplementd coordination for proposed activities
(a) For federd license or permit proposed activitiesthat were previoudy determined by the State agency

to be consstent with the management program, but which have not yet begun, applicants shdl further
coordinate with the State agency and prepare a supplemental consistency certification if the proposed
activity will affect any coastd use or resource subgtantidly different than origindly described. Substantialy
different coadta effects are reasonably foreseeableif:

(1) The applicant makes substantia changes in the proposed activity that are relevant to management
program enforceable policies; or

(2) There are sgnificant new circumstances or information relevant to the proposed activity and the
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proposed activity's effect on any coastal use or resource.

(b) The State agency may notify the applicant, the Federal agency and the Director of proposed activities
which the State agency believes should be subject to supplemental coordination. The State agency's
natification shal include information supporting a finding of subgtantialy different coagtd effects then
origindly described and the relevant enforceable policies, and may recommend modifications to the
proposed activity (if any) that would dlow the gpplicant to implement the proposed activity congstent with
the management program. State agency notification under subsection (b) does not remove the requirement
under subsection (a) for applicants to notify State agencies.

§ 930.70 Objectives.

The provisons of this subpart areintended to ensure that dl federd license or permit activities described
indetail in OCS plans and which affect any coastal use or resource are conducted in amanner consistent
with approved management programs.

§930.71 Federd license or permit activity described in detail.

Theterm "federd license or permit activity described in detall” meansany activity requiring afederd license
or permit, asdefined in § 930.51, which the Secretary of the Interior determines must be described in detall
within an OCS plan.

§ 930.72 Person.

Theterm "person” meansany individual, corporation, partnership, association, or other entity organized or
exiging under the laws of any State; the federd government; any State, regiond, or local government; or
any entity of such federa, State, regiond or local government, who submitsto the Secretary of the Interior,
or designeefollowing management program gpprova, an OCS plan which describesin detall federd license
or permit activities.

§930.73 OCS plan.

(& Theterm"OCS plan" means any plan for the exploration or development of, or production from, any
areawhich has been leased under the Outer Continental Shelf Lands Act (43 U.S.C. 1331 et seq.), and
the regulaions under that Act, which is submitted to the Secretary of the Interior or designee following
management program approva and which describes in detall federa license or permit activities.

(b) The requirements of this subpart do not gpply to federd license or permit gpplications filed after
management program gpprova for activities described in detail in OCS plans approved by the Secretary
of the Interior or designee prior to management program approval.

§ 930.74 OCS activities subject to State agency review.
Except for States which do not anticipate coastal effects resulting from OCS activities, management
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programlistsrequired pursuant to 8 930.53 shdl include areference to OCS planswhich describein detall
federa license or permit activities affecting any coastal use or resource.

§ 930.75 State agency assistance to persons.

Asaprdiminary matter, any person intending to submit to the Secretary of the Interior an OCS plan which
describesin detall federd license or permit activities affecting any coastd use or resource should obtainthe
views and assstance of the State agency regarding the means for ensuring that such activities will be
conducted in amanner cong stent with the management program. As part of its ass sance efforts, the State
agency shdl make avallable for ingpection copies of the management program document. Upon request
by such persons, the State agency shadl identify any enforceable policies gpplicable to the proposed
activities, based upon the information submitted to the State agency.

§ 930.76 Submission of an OCS plan, necessary data and information and consistency certification. Any
person submitting any OCS plan to the Secretary of the Interior or designee shdll:

(a) Identify dl activities described in detail in the plan which require afederd license or permit and which
will have reasonably foreseesble coadtd effects;

(b) Submit necessary data and information pursuant to § 930.58;

(c) When satisfied that the proposed activities meet the federd consstency requirements of this subpart,
provide the Secretary of the Interior or designee with a consstency certification and necessary data and
information. The Secretary of the Interior or designee shall furnish the State agency with acopy of the OCS
plan (excluding proprietary information), necessary data and information and consistency certification.

(d) The person's conggtency certification shal bein the following form:

The proposed activities described in detail in this plan comply with (name of State(s)) approved
management program(s) and will be conducted in amanner consstent with such program(s).

§ 930.77 Commencement of State agency review and public notice.

(a)(1) Except asprovided in 8 930.60(a), State agency review of the person's consistency certification
beginsat thetimethe State agency receivesacopy of the OCS plan, congstency certification, and required
necessary dataand information. A State agency request for information and datain addition to that required
by § 930.76 shall not extend the date of commencement of State agency review.

(2) To assess consgtency, the State agency shdl use the information submitted pursuant to the
Depatment of the Interior's OCS operating regulations (see 30 CFR 250.203 and 250.204) and OCS
information program (see 30 CFR part 252) regulations and necessary data and information (see 15 CFR
930.58).

(b) Following receipt of the materid described in paragraph (@) of this section, the State agency shall
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ensure timely public notice of the proposed activities in accordance with 8§ 930.61.

§ 930.78 State agency concurrence or objection.

(8 At the earliest practicable time, the State agency shdl notify in writing the person, the Secretary of
the Interior or designee and the Director of its concurrence with or objection to the consistency
cartification. State agencies should redtrict the period of public notice, receipt of comments, hearing
proceedings and find decison-making to the minimum time necessary to reasonably inform the public,
obtain sufficient comment, and develop a decison on the matter. If the State agency has not issued a
decision within three months following commencement of State agency review, it shdl natify the person,
the Secretary of the Interior or designee and the Director of the status of review and the basis for further
delay inissuing afind decison. Notice shal bein written form and postmarked no later than three months
falowing the commencement of the State agency's review. Concurrence by the State agency shdl be
conclusively presumed if the notification required by this subparagraph is not provided.

(b) Concurrence by the State agency shal be conclusively presumed if the State agency's response to
the consstency certification is not received within six months following commencement of State agency
review.

(c) If the State agency objectsto one or more of thefedera license or permit activities described in detall
inthe OCS plan, it must provide a separate discusson for each objection in accordance with § 930.63.

§ 930.79 Effect of State agency concurrence.

(a) If the State agency issues a concurrence or is conclusvely presumed to concur with the person's
consistency certification, the person will not be required to submit additiona consistency certificationsand
supporting information for State agency review a the time federd goplications are actudly filed for the
federa licenses or permits to which such concurrence applies.

(b) Unless the State agency indicates otherwise, copies of federa license or permit applications for
activitiesdescribed in detail in an OCS plan which has recelved State agency concurrence shall be sent by
the person to the State agency to dlow the State agency to monitor the activities. Confidentia and
proprietary materid within such gpplications may be deleted.

§ 930.80 Federd permitting agency responsibility.

Following receipt of a State agency objection to a consstency certification related to federa license or
permit activities described in detail in an OCS plan, the Federd agency shdl not issue any of such licenses
or permits except as provided in subpart H of this part.
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§ 930.81 Multiple permit review.

(@ A person submitting a condstency certification for federd license or permit activities described in
detal in an OCS plan is strongly encouraged to work with other Federd agenciesin an effort to include,
for consolidated State agency review, consistency certifications and supporting data and information
goplicable to OCS-related federa license or permit activities affecting any coastal use or resource which
are not required to be described in detail in OCS plans but which are subject to State agency consistency
review (e.g., Corps of Engineer permitsfor the placement of structures on the OCS and for dredging and
the trangportation of dredged materid, Environmental Protection Agency air and water quaity permitsfor
offshore operations and onshore support and processing facilities). In the event the person does not
consolidate such OCS-related permit activities with the State agency's review of the OCS plan, such
activitieswill remain subject to individua State agency review under the requirements of subpart D of this
part.

(b) A State agency objection to one or more of the OCS-related federa license or permit activities
submitted for consolidated review shdl not prevent the person from receiving Federal agency gpproval:

(1) For those OCS-related license or permit activities found by the State agency to be consistent with
the management program; and

(2) For the license or permit activities described in detail in the OCS plan provided the State agency
concurs with the condgtency certification for such plan. Smilarly, a State agency objection to the
consistency certification for an OCS plan shall not prevent the person from receiving Federal agency
approvd for those OCS-related license or permit activities determined by the State agency to be consistent
with the management program.

§ 930.82 Amended OCS plans.

If the State agency objectsto the person's OCS plan consistency certification, and/or if, pursuant to subpart
H of this part, the Secretary does not determine that each of the objected to federal license or permit
activities described in detail in such plan is consstent with the objectives or purposes of the Act, or is
necessary intheinterest of nationa security, and if the person il intendsto conduct the activities described
in the OCS plan, the person shdl submit an amended plan to the Secretary of the Interior or desgnee and
to the State agency aong with a consstency certification and data and information necessary to support
the amended consistency certification. The data and information shal specificaly describe modifications
made to the origind OCS plan, and the manner in which such modifications will ensure that dl of the
proposed federd license or permit activities described in detall in the amended plan will be conducted in
amanner congstent with the management program.

§ 930.83 Review of amended OCS plans; public notice.

After receipt of a copy of the amended OCS plan, consistency certification, and necessary data and
information, State agency review shal begin. The requirements of 88 930.77, 930.78, and 930.79, apply
to the review of amended OCS plans, except that the gpplicable time period for purposes of concurrence
by conclusive presumption shal be three months instead of Sx months.
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§ 930.84 Continuing State agency objections.

If the State agency objects to the consistency certification for an amended OCS plan, the prohibitionin §
930.80 against Federa agency approvd of licenses or permits for activities described in detail in such a
plan applies, further Secretaria review pursuant to subpart H of this part may take place, and the
development of anadditiond amended OCS plan and consistency certification may be required pursuant
to 88 930.82 through 930.83.

§930.85 Failure to comply substantialy with an approved OCS plan.

(8 The Department of the Interior and State agencies shal cooperate in their efforts to monitor federaly
licensed or permitted activities described in detail OCS plans to make certain that such activities continue
to conform to both federal and State requirements.

(b) If aState agency clamsthat a person isfailing substantialy to comply with an approved OCS plan
subject to the requirements of this subpart, and such falure alegedly involves the conduct of activities
affecting any coastd use or resource in a manner that is not consstent with the gpproved management
program, the State agency shdl tranamit its dlam to the Minera's Management Service region involved.
Such dam shdl indude: a description of the specific activity involved and the aleged lack of compliance
with the OCS plan, and a request for appropriate remedid action. A copy of the claim shall be sent to the
person and the Director.

(o) If, after 30 days following a request for remedid action, the State agency ill maintains thet the
personisfailing to comply substantialy with the OCS plan, the governor or State agency may fileawritten
objection with the Director. If the Director finds thet the person isfailing to comply subgtantidly with the
OCS plan, the person shdl submit an amended or new OCS plan dong with aconsstency certification and
supporting information to the Secretary of the Interior or designee and to the State agency. Following such
afinding by the Director, the person shal comply with the origindly approved OCS plan, or with interim
orders issued jointly by the Director and the Mineras Management Service, pending agpprova of the
amended or new OCS plan. Sections 930.82 through 930.84 shdl apply to further State agency review
of the consstency certification for the amended or new plan.

(d) A person shdl be found to have faled substantialy to comply with an approved OCS plan if the
State agency clamsand the Director findsthat one or more of the activities described in detall inthe OCS
plan which affects any coasta use or resource are being conducted or are having an effect on any coastal
use or resource substantialy different than originally described by the person in the plan or accompanying
information and, as aresult, the activities are no longer being conducted in a manner consigtent with the
management program. The Director may make a finding that a person has failed substantialy to comply
withan approved OCS plan only after providing areasonable opportunity for the person and the Secretary
of the Interior to review the State agency's objection and to submit comments for the Director's
consideration.

§ 930.90 Objectives.
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The provisons of this subpart are intended to ensure that federa assistance to applicant agencies for
activities affecting any coastal use or resource is granted only when such activities are consistent with
gpproved management programs. The provisions of subpart | of this part are intended to supplement the
provisons of this subpart for federal assstance activities having interstate coasta effects.

§ 930.91 Federal assistance.

Theterm "federal assstance" means ass stance provided under afedera program to an applicant agency
through grant or contractua arrangements, loans, subsidies, guarantees, insurance, or other form of financia
ad.

§ 930.92 Applicant agency.

The term "gpplicant agency” means any unit of State or local government, or any related public entity such
asagpecid purpose didrict, which, following management program approval, submits an gpplication for
federa assstance.

§ 930.93 Intergovernmental review process.

The term "intergovernmental review process’ describes the procedures established by States pursuant to
E.O. 12372, "Intergovernmenta Review of Federd Programs,” and implementing regulations of thereview
of federd financid assstance to gpplicant agencies.

§ 930.94 State review process for consistency.
(a) States with gpproved management programs should review applications from applicant agenciesfor
federa assistance in accordance with E.O. 12372 and implementing regulations.

(b) The applicant agency shdl submit an application for federa assstance to the State agency for
consstency review, through the intergovernmenta review process or by direct submisson to the State
agency, for any proposed federd assstance activity that islisted in the management program as atype of
activity that will have a reasonably foreseegble effect on any coastal use or resource and occurring within
the coastal zone (see § 930.95(a)) or within a described geographic area outside of the coastal zone (see
§ 930.95(b)).

() Applicant agency evaduation. The gpplicant agency shdl provide to the State agency, in addition to
the federa gpplication, a brief evauation on the relaionship of the proposed activity and any reasonably
foreseeable coasta effects to the enforceable policies of the management program.

§ 930.95 Guidance provided by the State agency.
(@) State agencies should include within the management program a listing of specific types of federd
assi stance programs subject to acongstency review. Such alisting, and any amendments, will require prior

-125-
— e —



State agency consultation with affected Federal agencies and approva by the Director as a program
change.

(b) In the event the State agency choosesto review applications for federa assistance activities outsde
of the coastal zone but with reasonably foreseeable coastd effects, the State agency shal develop afederd
ass stance provision within the management program generaly describing the geographic area(e.g., coastd
floodplains) within which federd assstance activities will be subject to review. This provison, and any
refinements, will require prior State agency consultation with affected Federd agencies and gpprova by
the Director as a program change. Listed activities may have different geographic location descriptions,
depending on the nature of the activity and its effects on any coasta use or resource. For example, the
geographic location for activities affecting water resources or uses could be described by shared water
bodies, river basins, boundaries defined under the coasta nonpoint pollution control program, or other
ecologicdly identifigble aress.

(¢) The State agency shdl provide copiesof any federd assstancelist or geographic provison, and any
refinements, to Federa agenciesand units of applicant agencies empowered to undertake federaly assisted
activities within the coastd zone or described geographic area.

(d) For review of unlisted federd assistance activities, the State agency shdl follow the same procedures

as it would follow for review of listed federd asdstance activities outsde of the coastd zone or the
described geographic area. (See § 930.98.)
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§ 930.96 Consistency review.

(a(2) If the State agency does not object to the proposed activity, the Federd agency may grant the
federal assstance to the applicant agency. Notwithstanding State agency consistency approva for the
proposed project, the Federal agency may deny assistance to the applicant agency. Federal agencies
should not delay processing (so long asthey do not approve) applications pending recei pt of a State agency
gpprova or objection. In the event a Federd agency determinesthat an application will not be approved,
it shdl immediately notify the goplicant agency and the State agency.

(2) During the period when the State agency isreviewing the activity, the gpplicant agency and the State
agency should attempt, if necessary, to agree upon conditionswhich, if met by the applicant agency, would
permit State agency gpprova. The parties shdl aso consult with the Federa agency responsible for
providing the federd ass stance to ensure that proposed conditions satisfy federa requirements aswell as
management program requirements.

(b) If the State agency objects to the proposed project, the State agency shal notify the applicant
agency, Federd agency and the Director of the objection pursuant to § 930.63.

§ 930.97 Federd assisting agency responsihility.
Following receipt of a State agency objection, the Federal agency shal not approve assistance for the
activity except as provided in subpart H of this part.

8 930.98 Federdly asssted activities outsde of the coastal zone or the described geographic area. State
agencies should monitor proposed federa assi stance activities outside of the coastal zone or the described
geographic area (e.g., by use of the intergovernmenta review process, review of NEPA documents,
Federd Regigter) and shdl immediately notify applicant agencies, Federal agencies, and any other agency
or office which may be identified by the State in its intergovernmenta review process pursuant to E.O.
12372 of proposed activities which will have reasonably foreseeable coastal effects and which the State
agency isreviewing for congstency with the management program. Notification shal aso be sent by the
State agency to the Director. The Director, in hisher discretion, may review the State agency's decision
to review the activity. The Director may disapprove the State agency'sdecision to review the activity only
if the Director findsthat the activity will not affect any coastal use or resource. The Director shal be guided
by the provisonsin 8§ 930.54(c). For purposes of this subpart, State agencies must inform the parties of
objections within thetime period permitted under theintergovernmenta review process, otherwisethe State
agency walvesits right to object to the proposed activity.

§930.99 Availability of mediation for federal assstance disputes.

In the event of a serious disagreement between aFederd agency and the State agency regarding whether
afedera assstance activity is subject to the consistency requirement either party may request the OCRM
mediationor Secretaria mediation services provided for in subpart G of thispart. The existence of aserious
dissgreement will not relieve the Federd agency from the responsibility for withholding federal assstance
for the activity pending satisfaction of the requirements of this subpart, except in caseswhere the Director
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has disgpproved a State agency decison to review an activity.

§ 930.100 Remedid action for previoudy reviewed activities.
() Federd and State agencies shdl cooperate in their efforts to monitor federal assistance activitiesin
order to make certain that such activities continue to conform to both federd and State requirements.

(b) The State agency shdl notify the relevant Federa agency representative for the areainvolved of any
federd assstance activity which the State agency damswas

(2) Previoudy determined to be consstent with the management program, but which the State agency
later maintainsisbeing conducted or ishaving an effect on any coasta use or resource subgtantialy different
than originaly described and, as areault, is no longer consstent with the management program, or

(2) Previoudy determined not to be a project affecting any coastal use or resource, but which the State
agency later maintainsis being conducted or ishaving an effect on any coastd use or resource substantialy
different than originally described and, as aresult the project affects a coastal use or resource in amanner
inconggtent with the management program.

(¢) The State agency natification shdl include:
(1) A description of the activity involved and the aleged lack of compliance with the management
program,;
(2) supporting information; and
(3) arequest for appropriate remedid action. A copy of the request shall be sent to the gpplicant agency
and the Director.

(d) If, after 30 days following a request for remedia action, the State agency Hill maintains thet the
gpplicant agency isfalling to comply subgtantialy with the management program, the State agency may file
awritten objection with the Director. If the Director findsthat the gpplicant agency is conducting an activity
that is substantidly different from the approved activity, the State agency may renitiate its review of the
activity, or the applicant agency may conduct the activity asit was originaly approved.

(e) An gpplicant agency shdl be found to be conducting an activity subgtantidly different from the
goproved activity if the State agency clams and the Director finds thet the activity affects any coastd use
or resource substantialy different than originaly determined by the State agency and, asaresult, theactivity
isnolonger being conducted in amanner consistent with the management program. The Director may make
afinding that an gpplicant agency isconducting an activity substantidly different from the gpproved activity
only after providing a reasonable opportunity for the gpplicant agency and the Federa agency to review
the State agency's objection and to submit comments for the Director's cons deration.

§930.101 Supplementa coordination for proposed activities.

(a) For federd assistance activitiesthat were previoudy determined by the State agency to be consistent
with the management program, but which have not yet begun, the gpplicant agency shdll further coordinate
with the State agency if the proposed activity will affect any coasta use or resource substantialy different
than originaly described. Substantialy different coastd effects are reasonably foreseegbleif:
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(1) The applicant agency makes substantial changes in the proposed activity that are relevant to
management program enforceable palicies; or (2) There are Sgnificant new circumstances or information
relevant to the proposed activity and the proposed activity's effect on any coastal use or resource.

(b) The State agency may notify the gpplicant agency, the Federa agency and the Director of proposed
activities which the State agency believes should be subject to supplemental coordination. The State
agency's natification shdl include information supporting afinding of subgtantidly different coastd effects
than originally described and the relevant enforceable palicies, and may recommend modifications to the
proposed activity (if any) that would dlow the applicant agency to implement the proposed activity
conggtent with the management program. State agency notification under paragraph (b) of thissection does
not remove the requirement under paragraph (a) of this section for gpplicant agencies to notify State
agencies.

§930.110 Objectives.

The purpose of thissubpart isto describe mediation procedureswhich Federd and State agencies may use
to attempt to resolve serious disagreements which arise during the administration of approved management
programs.

§930.111 OCRM medition.

The availability of mediation does not preclude use by the parties of dternative means for resolving their
disagreement. In the event a serious disagreement arises, the parties are strongly encouraged to make every
effort to resolve the disagreement informally. OCRM shal be available to asss the partiesin these efforts.

§ 930.112 Request for Secretarial mediation.

(&) The Secretary or other head of a Federd agency, or the Governor or the State agency, may natify
the Secretary inwriting of the existence of a serious disagreement, and may request that the Secretary seek
to mediate the disagreement. A copy of the written request must be sent to the agency with which the
requesting agency disagrees, to the Assstant Administrator, and to the Director.

(b) Within 15 days following receipt of arequest for mediation the disagreeing agency shdl tranamit a
written response to the Secretary, and to the agency requesting mediation, indicating whether it wishesto
participate in the mediation process. If the disagreeing agency declines the offer to enter into mediation
efforts, it must indicate the basis for its refusd in its response. Upon receipt of arefusd to participate in
mediation efforts, the Secretary shdl seek to persuade the disagreeing agency to reconsider itsdecision and
enter into mediation efforts. If the disagreeing agencies do not dl agree to participate, the Secretary will
cease efforts to provide mediation assistance.
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§ 930.113 Public hearings.

(a) If the parties agree to the mediation process, the Secretary shall appoint a hearing officer who shal
schedule a hearing in the locd area concerned. The hearing officer shdl give the parties at least 30 days
natice of the time and place st for the hearing and shdl provide timely public notice of the hearing.

(b) At the time public notice is provided, the Federal and State agencies shal provide the public with
convenient access to public data and information related to the serious disagreement.

(c) Hearings shdl beinformal and shdl be conducted by the hearing officer with the objective of securing
inatimely fashion information related to the disagreement. The Federal and State agencies, aswell asother
interested parties, may offer information at the hearing subject to the hearing officer's supervison asto the
extent and manner of presentation. A party may aso provide the hearing officer with written comments.
Hearings will be recorded and the hearing officer shall provide transcripts and copies of written information
offered at the hearing to the Federal and State agency parties. The public may inspect and copy the
transcripts and written information provided to these agencies.

§ 930.114 Secretarial mediation efforts.

(8 Following the close of the hearing, the hearing officer shall transmit the hearing record to the
Secretary. Upon receipt of the hearing record, the Secretary shal schedule amediation conferenceto be
attended by representatives from the Office of the Secretary, the disagreeing Federa and State agencies,
and any other interested parties whose participation is deemed necessary by the Secretary. The Secretary
shdl provide the parties at least 10 days notice of the time and place set for the mediation conference.

(b) Secretarid mediation efforts shall last only so long as the Federa and State agencies agree to
participate. The Secretary shal confer with the Executive Office of the President, as necessary, during the
mediation process.

§ 930.115 Termination of mediation.
Mediation shdl terminate:
(@ At any time the Federd and State agencies agree to a resolution of the serious disagreement,
(b) If one of the agencies withdraws from mediation,

(©) In the event the agencies fal to reach a resolution of the disagreement within 15 days following
Secretaria conference efforts, and the agencies do not agree to extend mediation beyond that period, or

(d) For other good cause.
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§930.116 Judicia review.

The availability of the mediation services provided in this subpart is not intended expresdy or implicitly
to limit the parties use of dternate forumsto resolve disputes. Specificdly, judicia review where otherwise
available by law may be sought by any party to a serious disagreement without first having exhaugted the
mediation process provided for in this subpart.

§ 930.120 Objectives.

This subpart sets forth the procedures by which the Secretary may find that a federd license or permit
activity, including those described in detail in an OCS plan, or afederd assstance activity, which a State
agency has found to be inconsstent with the enforceable policies of the management program, may be
federdly approved because the activity is congstent with the objectives or purposes of the Act, or is
necessary in the interest of nationa security.

§ 930.121 Consistent with the objectives or purposes of the Act.

A federd license or permit activity, or afederal assstance activity, is " condstent with the objectives or
purposes of the Act” if it satisfies each of the following three requirements:

(8 The activity furthers the nationa interest as articulated in 8 302 or § 303 of the Act, in asgnificant
or substantid manner,

(b) The nationa interest furthered by the activity outweighs the activity's adverse coastd effects, when
those effects are conddered separately or cumulatively.

(c) There is no reasonable aternative available which would permit the activity to be conducted in a
manner condstent with the enforceable policies of the management program. When determining whether
areasonable dternative is available, the Secretary may consder but isnot limited to congdering, previous
appeal decisons, dternatives described in objection letters and aternatives and other new information
described during the appedl.

§ 930.122 Necessary in the interest of national security.

A federd license or permit activity, or afederd assstance activity, is "necessary in the interest of nationa
security” if andaiona defense or other nationa security interest would be sgnificantly impaired were the
activity not permitted to go forward as proposed. Secretarid review of national security issues shdl be
aided by information submitted by the Department of Defense or other interested Federd agencies. The
views of such agencies, while not binding, shdl be given consderable weight by the Secretary. The
Secretary will seek information to determine whether the objected-to activity directly supports nationa
defense or other essentid national security objectives.
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§ 930.123 Appellant and Federa agency.
(8 The "appdlant" is the applicant, person or applicant agency submitting an gpped to the Secretary
pursuant to this subpart.

(b) For the purposes of this subpart, the "Federal agency” is the agency whose proposed issuance of a
license or permit or grant of assistance is the subject of the gpped to the Secretary.

§ 930.124 Compuitation of time.

(& Thefirg day of any period of time alowed or prescribed by these rules, shal not be included in the
computation of the designated period of time. The last day of the time period computed shall be included
unlessit isa Saturday, Sunday or a Federa holiday, in which casethe period runs until the next day which
is not one of the aforementioned days.

§930.125 Notice of appeal and application fee to the Secretary.
() To obtain Secretarid review of a State agency objection, the gppdlant shal file anotice of apped
with the Secretary within 30 days of receipt of a State agency objection.

(b) The gppellant's notice of gpped shall be accompanied by payment of an application fee or arequest
for awaiver of such fees. An gpped involving a project vaued in excess of $1 million shdl be considered
amajor appeal and the gpplication feeis $500.00. All other appeals shall be considered minor appedsand
the application fee is $200.00.

(c) The appdlant shdl send the Notice of gpped to the Secretary, Herbert C. Hoover Building, 14th
Street and Congtitution Avenue, N.W., Washington, D.C. 20230; a copy of the notice of gpped to the
objecting State agency; and to the Assistant Generd Counsel for Ocean Services (GCOS), 1305 East
West Highway, Room 6111 SSMC 4, Silver Spring, Maryland 20910.

(d) No extension of time will be permitted for the filing of a notice of gopedl.

(€) The Secretary shdl waive any or dl feesif the Secretary concludes upon review of the appelant's
feewalver request that such feesimpose an economic hardship on gppellant. The request for awaiver and
demonstrationof economic hardship shal accompany the notice of apped. If the Secretary deniesarequest
for awaiver and the gppellant wishesto continue with the gpped , the gppellant shall submit the gppropriate
fees to the Secretary within 20 days of receipt of the Secretary'sdenid. If thefeesare not received by the
20th day, then the Secretary shall dismiss the apped.

§ 930.126 Consistency appeal processing fees.

The Secretary shall collect as a processing fee such other fees from the appellant as are necessary to
recover the full costs of administering and processing apped sto the Secretary under section 307(c) of the
Act. All processing fees shall be assessed and collected no later than 60 days after publication of the
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Federal Register Notice closing the decision record. Failure to submit processing fees shdl be grounds for
extending the timefor i ssuance of adecision pursuant to section 319(a)(2) of the Act (16 USC 1465(a)(2))
and 8 930.130 of this subpart.

§ 930.127 Briefs and supporting materials.
(@ The Secretary shdl establish a schedule of dates and time periods for submission of briefs and
supporting materias by the appelant and the State agency.

(b) Both the appelant and State agency shdl send copies of their briefs, supporting materials and dl
requests and communicationsto the Secretary, each other, and to the Assistant General Counsdl for Ocean
Services (GCOS), NOAA, 1305 East West Highway, Room 6111 SSMC4, Silver Spring, Maryland
20910.

(¢) The Secretary may extend the time for submisson of briefs and supporting materids on his own
initiative or a the request of a party so long as the request is received prior to the date prescribed in the
briefing schedule. A copy of the request for an extension of time shal be sent to the Assstant Generd
Counsd for Ocean Services.

(d) Where a State agency objection is based in whole or in part on alack of information, the Secretary
shdl limit the record on apped to information previoudy submitted to the State agency and relevant
comments thereon, except as provided for in sections 930.129(b) and (c).

§ 930.128 Public notice, comment period, and public hearing.

(8 The Secretary shdl provide timely public notice of the gpped after the receipt of the notice of apped,
and payment of application fees. At aminimum, public notice shal be provided in the Federd Register and
the immediate area of the coastd zone likely to be affected by the proposed activity.

(b) The Secretary shdl provide an opportunity for public comment on the apped. The public shall be
afforded no less than 30 days to comment on the appeal. Notice of the public comment period shdl take
the same form as Notice required in paragraph (a) of this section.

(c) The Secretary shdl afford interested Federal agencies, including the Federa agency whose proposed
action is the subject of the gpped, with an opportunity to comment on the gppedl. The Secretary shdl
afford notice to the Federa agencies of the time for filing their comments.

(d) The Secretary may extend the time for submitting comments on his own initigtive or at the written
request of a party or interested Federd agency, so long as the request is recelved prior to the comment
date identified in the public notice. A copy of the request for an extension of time shdl be sent to the
Assstant General Counsel for Ocean Services,

(€) The Secretary may hold apublic hearing in responseto arequest or on hisown initiative. If ahearing
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isheld by the Secretary, it shal be guided by the procedures described within § 930.113.

§930.129 Dismissd, remand, stay, and procedura override.

(8 The Secretary may dismiss an apped for good cause. A dismissal is the fina agency action. Good
cause shdl include, but is not limited to:

(1) Failure of the appellant to submit a notice of gpped within the required 30-day period.

(2) Fallure of the gppdllant to submit abrief or supporting materids within the required period;  (3)
Failure of the gppellant to pay arequired fee;

(4) Denid by the Federa agency of the federd license, permit or assstance gpplication; or

(5) Failure of the appelant to base the appea on grounds that the proposed activity is either consstent
with the objectives or purposes of the Act, or necessary in the interest of national security.

(b) If the State agency's consstency objection is not in compliance with section 307 of the Act and the
regulations contained in subpartsD, E, F, or | of this part, the Secretary shdl override the State's objection.
The Secretary may make this determination as a threshold matter.

() The Secretary may dstay the processing of an gppea on her own initiative or upon request of an
appelant or State agency for the following purposes:

(1) to dlow additiona informationto be devel oped relevant to the analysis required of the Secretary in
930.121,

(2) to alow mediation or settlement negotiations to occur between the applicant and State agency, or

(3) to dlow for remand pursuant to paragraph (d) of this section.

(d) The Secretary may stay the processing of an appea and remand it to the State agency for
reconsideration of the project's consstency with the enforceable policies of the State's management
program if sgnificant new information relevant to the State agency's objection, that was not provided to
the State agency aspart of itsconsistency review, is submitted to the Secretary by the appellant, the public
or aFederal agency. The Secretary shdl determine atime period for the remand to the State not to exceed
three months. If the State agency responds that it till objects to the activity, then the Secretary shal
continue to process the apped and shdl include the sgnificant new information in the decision record. If
the State agency concurs, then the Secretary shall dismissthe gpped and notify the Federal agency that the
activity may be federally approved.

8§ 930.130 Closure of the decision record and issuance of decision.

(8 No sooner than 30 days after the close of the public comment period, the Secretary shal publish a
noticein the Federal Register Sating that the decison record is closed and that no further information, briefs
or comments will be considered in deciding the apped.

(b) No later than 90 days after the closure of the decision record the Secretary shall issue adecision or
publish a notice in the Federd Register explaining why a decision cannot be issued at that time. The
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Secretary shdl issue adecison within 45 days of the publication of such notice.

(c) The decison of the Secretary shdl condtitute find agency action for the purposes of the
Adminigtrative Procedure Act.

(d) The appdlant bears the burden of submitting evidence in support of its appeal and the burden of
persuasion. In reviewing an gpped, the Secretary shall find that a proposed federd license or permit
activity, or a federal assistance activity, is consstent with the objectives or purposes of the Act, or is
necessary in the interest of nationa security, when the information submitted supports this conclusion.

(e)(2) If the Secretary finds that the proposed activity is consstent with the objectives or purposes of
the Act, or is necessary in the interest of nationa security, the Federd agency may gpprove the activity.

(2) If the Secretary does not make ether of these findings, the Federd agency shdl not gpprove the
activity.

§ 930.131 Review initiated by the Secretary.

(8 The Secretary may, on her own initiative, choose to consder whether a federa license or permit
adtivity, or a federd assstance activity, is consgstent with the objectives or purposes of the Act, or is
necessary in the interest of nationa security. Secretarid review shdl only be initiated after the completion
of State agency review pursuant to the rdlevant subpart. The Secretary'sdecision to review the activity may
result from an independent concern regarding the activity or a request from interested parties. If the
Secretary decides to initiate review, notification shal be sent to the gpplicant, person or gpplicant agency,
and to the rlevant Federal and State agencies. The notice shall include a statement describing the reasons
for thereview.

(b) With the exception of gpplication and processing fees, dl other provisons under this subpart
governing the processing and administering of appeds will gpply to Secretarid reviewsinitiated under this
section.

§ 930.150 Objectives.

(8 A federd activity may affect coastal uses or resources of a State other than the State in which the
activity will occur. Effective coastd management is fostered by ensuring that activities having such
reasonably foreseeable interstate coastal effects are conducted cons stent with the enforceable policies of
the management program of each affected State.

(b) The application of the federd consistency requirement to activities having interstate coastd effects
is addressed by this subpart in order to encourage cooperation among States in dedling with activities
havinginterstate coastdl effects, and to provide States, local governments, Federal agencies, and the public
with a predictable framework for evauating the condgstency of these federd activities under the Act.
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§930.151 Interstate coastd effect.

The term "interstate coadtal effect” means any reasonably foreseesble effect resulting from afederd action
occurring in one State of the United States on any coastal use or resource of another State that has a
federdly approved management program. Effectsare not just environmentd effects, but include effectson
coastal uses. Effects include both direct effects which result from the activity and occur a the same time
and place as the activity, and indirect (cumulative and secondary) effectswhich result from the activity and

are laer in time or farther removed in distance, but are still reasonably foreseegble. Indirect effects are
effects resulting from the incremental impact of the federd action when added to other past, present, and

reasonably foreseeable actions, regardless of what person(s) undertake(s) such actions. Theterm " affects’

means have an effect on. Effectson any coastal use or resource may aso bereferred to as" coastal effects.”

§ 930.152 Application.

(8 Thissubpart gppliesto federa actions having interstate coast effects, and supplementsthe relevant
requirements contained in 15 CFR part 930, subparts C (Consistency for Federal Agency Activities), D
(Condgsgtency for Activities Requiring a Federd License or Permit), E (Congstency for OCS Exploration,
Development and Production Activities) and F (Consistency for Federa Assistance to State and Local
Governments). Except as otherwise provided by this subpart, the requirements of other relevant subparts
of part 930 apply to activities having interstate coastd effects.

(b) Federa consistency is a requirement on federa actions affecting any coasta use or resource of a
State with a federadly-gpproved management program, regardless of the activities locations (including
States without afederaly gpproved management program). The federa consistency requirement does not
ater acoastd State'sjurisdiction. The federa consstency requirement does not give States the authority
to review the gpplication of laws, regulations, or policies of any other State. Rather, the Act dlows a
management program to review federa actions and may preclude federd action as a result of a State
objection, even if the objecting State is not the State in which the activity will occur. Such objections to
interdate activities under subparts D, E and F may be overridden by the Secretary pursuant to subpart H
of this part.

§ 930.153 Coordination between States in developing coastal management policies.

Coadta States are encouraged to give high priority to:

(&) Coordinating State coastal management planning, policies, and programs with repect to contiguous
areas of such States,

(b) Studying, planning, and implementing unified coastal management policieswith respect to such aress;
and

(c) Egtablishing an effective mechanism, and adopting a federd-State consultation procedure, for the

identification, examination, and cooperative resolution of mutua problemswith repect to activities having
interstate coastd effects.
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§930.154 Ligting activities subject to routine interstate consstency review.
(&) Geographic location of listed activities. Each coastd State intending to conduct aconsstency review
of federd activities occurring in another State shdl:

(1) List those Federd agency activities, federa license or permit activities, and federa assistance
activities that the State intends to routindy review for consstency; and
(2) Generaly describe the geographic location for each type of listed activity.

(b) In establishing the geographic location of interstate congstency review, each State must notify and
consult with the State in which the listed activity will occur, aswell aswith relevant Federd agencies.

(c) Demongtrate effects. In describing the geographic location for interstate consstency reviews, the
State agency shdl provide information to the Director that coasta effects from listed activities occurring
within the geographic area are reasonably foreseeable. Listed activities may have different geographic
| ocation descriptions, depending on the nature of the activity and its effects on any coastal use or resource.
For example, the geographic location for activities affecting water resources or uses could be described
by shared water bodies, river basins, boundaries under the Stat€'s coastal nonpoint pollution control
program, or other ecologically identifiable aress.

(d) Director gpprovd. State agencies shdl submit their lists and geographic location descriptions
developed under this section to the Director for gpprova asaroutine program change under subpart H of
15 CFR part 923. Each State submitting this program change shdl include evidence of consultation with
States in which the activity will occur, evidence of consultation with relevant Federal agencies, and any
agreements with other States and Federd agencies regarding coordination of activities.

(e) State falure to ligt interstate activities. A coastd State that falls to list federd activities subject to
interstate review, or to describe the geographic location for these activities, under paragraphs (a) through
(d) of this section, may not exercise its right to review activities occurring in other States, until the State
meets the listing requirements. The listing of activities subject to interstate consistency review, and the
description of the geographic location for those listed activities, should ensure that coastd States have the
opportunity to review relevant activities occurring in other States. States may amend their lists and
geographic location descriptions pursuant to the requirements of this subpart and subpart H of 15 CFR part
923. Stateswhich have complied with paragraphs (a) through (d) of this section may aso usethe procedure
at §930.54 to review unlisted activities. Stateswill have atrangtion period of 18 monthsfrom the datethis
rule takes effect. In that time a State may review an interstate activity pursuant to 8 930.54 of this part.
After the trangtion period States must comply with this subpart in order to review interdtate activities.

§ 930.155 Federal and State agency coordination.

(a) ldentifying activities subject to the cons stency requirement. The provisonsof thissubpart are neither
asubgtitute for nor eiminate the statutory requirement of federal consistency with the enforcegble policies
of management programs for dl activities affecting any coastal use or resource. Federd agencies shal
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ubmit congstency determinationsto relevant State agenciesfor activitieshaving coastd effects, regardless
of location, and regardless of whether the activity is listed.

(b) Notifying affected States. Federd agencies, applicants or applicant agencies proposing activities
listed for interstate consistency review, or determined by the Federa agency, applicant or applicant agency
to have an effect on any coastal use or resource, shall notify each affected coastal State of the proposed
activity. State agencies may aso notify Federd agencies and applicants of listed and unlisted activities
subject to State agency review and the requirements of this subpart.

(c) Notice of intent to review. Within 30 days from receipt of the consstency determination or
certificationand necessary dataand information, or within 30 daysfrom receipt of notice of alisted federd
assigtance activity, each State intending to review an activity occurring in another State must notify the
goplicant or gpplicant agency (if any), the Federd agency, the State in which the activity will occur (either
the State's management program, or if the State does not have a management program, the Governor's
office), and the Director, of itsintent to review the activity for conastency. The Staté's notice to the parties
must be received by the 30th day after receipt of the consistency determination or certification. If a State
fals, within the 30 days, to notify the gpplicant or applicant agency (if any), the Federd agency, the State
in which the activity will occur, and the Director, of itsintent to review the activity, then the State waives
its right to review the activity for conastency. The waiver does not gpply where the State intending to
review the activity does not receive natice of the activity.

§930.156 Content of a consistency determination or certification and State agency response.
(8 The Federd agency or applicant is encouraged to prepare one determination or certification that will
satisfy the requirements of dl affected States with gpproved management programs.

(b) State agency responses shdl follow the gpplicable requirements contained in subparts C, D, E and
F of this part.

§ 930.157 Mediation and informa negotiations.

The relevant provisons contained in subpart G of this part are available for resolution of disputes between
affected States, relevant Federa agencies, and gpplicants or applicant agencies The partiesto the dispute
are aso encouraged to use dternative means for resolving their disagreement. OCRM shdl be available
to ass g the partiesin these efforts.

§ 931.95 Records.

(@ Allinitid recipientsof financia ass stance under section 308 shdl keep and preserve, and shall require
each unit of local government to which it passes the assistance to keep and preserve, detailed project
control records reflecting acquisitions, work progress, expenditures, and commitments, indicating in eech
ingancetheir relaionship to estimated costs and schedules. All recipients shall dso keep and preserve such
full written financid records, accuratdly disclosing the amount and the disposition of the ass stance, together
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with the amounts and disposition of other funds gpplied to the project, program, or other undertaking, as
shdl adequatdly establish compliance withthe requirements of section 308, the terms and conditions upon
which such financid ass stance was made, and the sandards for financid management systems contained
in Attachment G to Office of Management and Budget Circular A-102. Such records shal be retained until:

(1) An audit is completed and dl questions arising from it are resolved; or

(2) Threeyearsafter completion of the project, program, or other undertaking and submission of thefina
Financid Status Report, whichever is sooner.
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