THE ENDANGERED SPECIES ACT

Acronym: ESA
Citation: 16 U.S.C. 88 1531-1544 (2002).

L egislative Purpose:
The Endangered Species Act provides a program for the conservation of endangered and threatened
species by establishing alist and providing various protections for listed species and their habitats.

Summary:
The ESA protects species of plants and animals listed as threatened or endangered.

According to the act, a gpecies is endangered when it is “in danger of extinction throughout dl or a
ggnificant portion of itsrange.” The Secretaries of Interior and Commerce determine the speciesthat are
endangered or threatened and are directed to designate critical habitat and devel op and implement recovery
plans for threastened and endangered species. Once aspeciesislisted, federal agenciesmust insure that any

action authorized, funded, or carried out by such agency isnot likely to jeopardize the continued existence
of any endangered or threatened speciesor result in the destruction or adverse modification of their critical

habitet.

The ESA prohibits the taking of any member of an endangered species. “Take’ is defined broadly and
includes harassment, harm, pursuit, hunting, shooting, wounding, killing, trapping, capturing, collecting, or
atempting to engage in any of these activities.

The requirements of the ESA are enforceableintheform of civil pendtiesup to $25,000, crimina pendties
and fines up to $50,000, and imprisonment up to one year. The act may be enforced by the Secretaries
of Interior, Treasury, and Transportation.

Any person can indituteacivil suit to enjoin any person or the United States from viol ating the requirements
of the Act, compd the Secretary to apply sections of the law in regard to takings of any resident
endangered or threatened species, or file suit againgt the Secretary for failure to perform any act or duty
under the act.

Notable Amendments:;

A 1990 amendment to the Endangered Species Act prohibits shrimp imports from any country thet fails
to satisfy U.S. officids that its shrimp-harvesting practices are comparable to U.S. practices.
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TITLE 16. CONSERVATION
CHAPTER 35. ENDANGERED SPECIES

16 U.S.C. §8 1531-1544 (2002).

§ 1531. Congressond findings and declaration of purposes and policy
(& Findings. The Congress finds and declares that--
(1) various species of fish, wildlife, and plants in the United States have been rendered extinct as a
consequence of economic growth and development untempered by adequate concern and conservation,
(2) other species of fish, wildlife, and plants have been so depleted in numbersthat they arein danger of
or threstened with extinction;
(3) these species of fish, wildlife, and plants are of esthetic, ecologica, educationa, higtoricdl,
recregtiond, and scientific value to the Nation and its people;
(4) the United States has pledged itself as a sovereign state in the international community to conserve
to the extent practicable the various species of fish or wildlife and plants facing extinction, pursuant to--
(A) migratory bird tresties with Canada and Mexico;
(B) the Migratory and Endangered Bird Treaty with Japan;
(C) the Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere;
(D) the Internationa Convention for the Northwest Atlantic Fisheries,
(E) the International Convention for the High Seas Fisheries of the North Pacific Ocean,
(F) the Convention on Internationd Trade in Endangered Species of Wild Fauna and Fora, and
(G) other internationd agreements, and
(5) encouraging the States and other interested parties, through Federd financid assstanceand asystem
of incentives, to develop and maintain conservation programs which meet national and internationa
standards is a key to meeting the Nation's international commitments and to better safeguarding, for the
bendfit of dl citizens, the Nation's heritage in fish, wildlife, and plants.

(b) Purposes. The purposes of this Act are to provide a means whereby the ecosystems upon which
endangered species and threatened species depend may be conserved, to provide a program for the
conservation of such endangered species and threatened species, and to take such steps as may be
appropriate to achieve the purposes of the treaties and conventions set forth in subsection (a) of this
section.

(c) Palicy.

(2) Itisfurther declared to bethepolicy of Congressthat all Federd departmentsand agenciesshall seek
to conserve endangered species and threstened species and shdl utilize their authorities in furtherance of
the purposes of this Act.

(2) Itis further declared to be the policy of Congress that Federal agencies shal cooperate with State
and local agencies to resolve water resource issues in concert with conservation of endangered species.
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§ 1532. Ddfinitions
For the purposes of this Act--

(1) Theterm"dternative coursesof action” meansdl dternatives and thusisnot limited to origind project
objectives and agency jurisdiction.

(2) Theterm "commercid activity" meansdl activities of industry and trade, including, but not limited to,
the buying or sdling of commodities and activities conducted for the purpose of facilitating such buying and
«ling: Provided, however, That it does not include exhibition of commodities by museums or smilar
culturd or historical organizations.

(3) Theterms "consarve', "consarving', and "conservation” mean to use and the use of dl methods and
procedures which are necessary to bring any endangered species or threastened species to the point at
which the measures provided pursuant to this Act are no longer necessary. Such methods and procedures
include, but are not limited to, al activities associated with scientific resources management such as
research, census, law enforcement, habitat acquisition and maintenance, propageation, live trapping, and
trangplantation, and, in the extraordinary case where popul ation pressureswithin agiven ecosystem cannot
be otherwise relieved, may include regulated taking.

(4) Theterm "Convention™ means the Convention on Internationa Trade in Endangered Species of Wild
Fauna and Flora, signed on March 3, 1973, and the appendices thereto.

(5) (A) Theterm "critical habitat" for a threastened or endangered species means--

(i) the specific areas within the geographica area occupied by the species, a thetime it islisted in
accordance with the provisons of section 4 of this Act [15 USC § 1533], on which are found those
physicd or biologicd features (I) essentia to the conservation of the species and (1) which may require
gpecid management consderations or protection; and

(i) specific areas outsde the geographica area occupied by the species a the time it is listed in
accordance with the provisons of section 4 of this Act [15 USC § 1533], upon a determination by the
Secretary that such areas are essentid for the conservation of the species.

(B) Ciritica habitat may be established for those species now listed asthreatened or endangered species
for which no criticd habitat has heretofore been established as set forth in subparagraph (A) of this
paragraph.

(C) Except in those circumstances determined by the Secretary, criticd habitat shal not include the
entire geographica area which can be occupied by the threatened or endangered species.

(6) The term "endangered species’ means any species whichisin danger of extinction throughout dl or
a ggnificant portion of its range other than a species of the Class Insecta determined by the Secretary to
condtitute a pest whose protection under the provisons of this Act would present an overwhelming and
overriding risk to man.

(7) Theterm "Federa agency" means any department, agency, or indrumentality of the United States.

(8) Theterm "fish or wildlife" means any member of the anima kingdom, including without limitation any
mammd, fish, bird (induding any migratory, nonmigratory, or endangered bird for which protectionisaso
afforded by treaty or other internationa agreement), amphibian, reptile, mollusk, crustacean, arthropod or
other invertebrate, and includes any part, product, egg, or offspring thereof, or the dead body or parts
thereof.

(9) The term "foreign commerce" includes, among other things, any transaction--

(A) between persons within one foreign country;

(B) between persons in two or more foreign countries,
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(C) between a person within the United States and a person in aforeign country; or
(D) between personswithin the United States, where the fish and wildlife in question are moving in any
country or countries outsde the United States.

(10) The term"import" meansto land on, bring into, or introduce into, or attempt to land on, bring into,
or introduce into, any place subject to the jurisdiction of the United States, whether or not such landing,
bringing, or introduction condtitutes an importation within the meaning of the customs laws of the United
States.

(11) [Repesled]

(12) The term "permit or license gpplicant” means, when used with respect to an action of a Federd
agency for which exemption is sought under section 7 [16 USC 8§ 1536], any person whaose application
to such agency for apermit or license has been denied primarily because of the application of section 7(a)
[16 USC § 1536(a)] to such agency action.

(13) The term "person” means an individua, corporation, partnership, trust, association, or any other
private entity; or any officer, employee, agent, department, or instrumentdity of the Federd Government,
of any State, municipality, or politica subdivison of a State, or of any foreign government; any State,
municipdity, or political subdivison of a State; or any other entity subject to the jurisdiction of the United
States.

(14) Theterm "plant” means any member of the plant kingdom, including seeds, roots and other parts
thereof.

(15) The term " Secretary” means, except as otherwise herein provided, the Secretary of the Interior or
the Secretary of Commerce as program responshilities are vested pursuant to the provisons of
Reorganizetion Plan Numbered 4 of 1970 [5 USC § 903 note]; except that with respect to the
enforcement of the provisons of this Act and the Convention which pertain to the importation or
exportation of terrestria plants, the term also means the Secretary of Agriculture.

(16) Theterm "species’ includes any subspecies of fish or wildlife or plants, and any distinct population
segment of any species of vertebrate fish or wildlife which interbreeds when mature.

(17) Theterm "State' means any of the severd States, the Didtrict of Columbia, the Commonweslth of
Puerto Rico, American Samoa, the Virgin Idands, Guam, and the Trust Territory of the Pacific Idands.

(18) the term "State agency” means any State agency, department, board, commission, or other
governmental entity which is responsble for the management and consarvation of fish, plant, or wildlife
resources within a State.

(19) Theterm "take" meansto harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct.

(20) Theterm "threstened species’ means any specieswhich islikely to become an endangered species
within the foreseegble future throughout dl or asgnificant portion of its range.

(21) Theterm "United States', when used in a geographical context, includes dl States.

8 1533. Determination of endangered species and threatened species
(a) Generdly.
(1) The Secretary shdl by regulation promulgated in accordance with subsection (b) determine whether
any speciesis an endangered species or athreatened species because of any of the following factors:
(A) the present or threatened destruction, modification, or curtailment of its habitat or range;
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(B) overutilization for commercia, recrestiond, scientific, or educationa purposes,

(C) disease or predation;

(D) the inadequacy of exigting regulatory mechanisms; or

(E) other natural or manmade factors affecting its continued existence.

(2) With respect to any species over which program responsibilities have been vested in the Secretary
of Commerce pursuant to Reorganization Plan Numbered 4 of 1970 [5 USC 8§ 903 note]--

(A) in any case in which the Secretary of Commerce determines that such species should--

(1) be listed as an endangered species or athreatened species, or
(i) be changed in status from a threatened species to an endangered species,
he shdl so inform the Secretary of the Interior, who shdl list such species in accordance with this
section;

(B) in any case in which the Secretary of Commerce determines that such species should--

(i) be removed from any list published pursuant to subsection (c) of this section, or
(i) be changed in status from an endangered species to a threatened species,

he shall recommend such action to the Secretary of the Interior, and the Secretary of the Interior, if he
concurs in the recommendation, shal implement such action; and

(C) the Secretary of the Interior may not list or remove from any list any such species, and may not
change the status of any such species which are listed, without a prior favorable determination made
pursuant to this section by the Secretary of Commerce.

(3) The Secretary, by regulation promulgated in accordance with subsection (b) and to the maximum
extent prudent and determinable--

(A) shdll, concurrently with making adetermination under paragraph (1) that aspeciesisan endangered
speciesor athreatened species, designate any habitat of such specieswhichisthen consdered to becritical
habitat; and

(B) may, from time-to-time thereafter as appropriate, revise such designation.

(b) Basisfor determinations.

(1) (A) The Secretary shal make determinations required by subsection (a)(1) solely on the basis of the
best scientific and commercid data available to him after conducting areview of the status of the species
and after taking into account those efforts, if any, being made by any State or foreign nation, or any political
subdivison of a State or foreign nation, to protect such species, whether by predator control, protection
of habitat and food supply, or other conservation practices, within any areaunder itsjurisdiction, or onthe
high sess.

(B) In carrying out this section, the Secretary shall give consideration to species which have been--
(1) designated as requiring protection from unrestricted commerce by any foreign nation, or pursuant
to any international agreement; or
(i) identified as in danger of extinction, or likely to become so within the foreseeable future, by any
State agency or by any agency of aforeign nation that is responsible for the conservation of fish or wildlife
or plants.

(2) The Secretary shdl designate critical habitat, and make revisionsthereto, under subsection (8)(3) on
the badis of the best scientific data available and after taking into consideration the economic impact, and
any other relevant impact, of specifying any particular areaas critical habitat. The Secretary may exclude
any areafrom critical habitat if he determines that the benefits of such excluson outweigh the benefits of
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specifying such areaas part of the criticad habitat, unless he determines, based on the best scientific and
commercid dataavallable, that thefalureto designate such areaascritica habitat will result in the extinction
of the species concerned.

(3) (A) To the maximum extent practicable, within 90 days after receiving the petition of an interested
person under section 553(e) of title 5, United States Code [5 USC 8§ 553(€)], to add aspeciesto, or to
remove a speciesfrom, ether of thelists published under subsection (c), the Secretary shdl makeafinding
as to whether the petition presents subgtantid scientific or commercid information indicating that the
petitioned action may be warranted. If such a petition isfound to present such information, the Secretary
shdl promptly commence areview of the status of the species concerned. The Secretary shal promptly
publish each finding made under this subparagraph in the Federd Regider.

(B) Within 12 months after recelving a petition that is found under subparagraph (A) to present
substantia information indicating that the petitioned action may bewarranted, the Secretary shal make one
of the following findings

(i) The petitioned action is not warranted, in which case the Secretary shdl promptly publish such
finding in the Federd Regidter.

(ii) The petitioned action is warranted, in which case the Secretary shal promptly publish in the
Federal Register agenerd notice and the complete text of a proposed regulation to implement such action
in accordance with paragraph (5).

(iii) The petitioned action is warranted, but that--

() theimmediate proposa and timely promulgation of afina regulation implementing the petitioned
actionin accordance with paragraphs (5) and (6) is precluded by pending proposalsto determine whether
any speciesis an endangered species or a threatened species, and

(1) expeditious progressis being made to add qualified speciesto ether of thelists published under
subsection () and to remove from such lists species for which the protections of the Act are no longer
necessary,

in which case the Secretary shdl promptly publish such finding in the Federa Regigter, together with
adescription and evauation of the reasons and data on which the finding is based.

(©) (i) A petition with respect to which afinding is made under subparagraph (B)(iii) shdl be treated
as apetition that is resubmitted to the Secretary under subparagraph (A) on the date of such finding and
that presents substantia scientific or commercid information that the petitioned action may be warranted.

(i) Any negative finding described in subparagraph (A) and any finding described in subparagraph
(B)(i) or (iii) shal be subject to judicid review.

(ii1) The Secretary shdl implement asystem to monitor effectively the status of al specieswith respect
to which afinding is made under subparagraph (B)(iii) and shal make prompt use of the authority under
paragraph 7 to prevent a Significant risk to the well being of any such species.

(D) (i) To the maximum extent practicable, within 90 days after recelving the petition of an interested
person under section 553(e) of title 5, United States Code [5 USC 8§ 553(€)], to revise acriticd habitat
designation, the Secretary shal make a finding as to whether the petition presents substantid scientific
informationindicating thet therevison may bewarranted. The Secretary shdl promptly publish such finding
in the Federd Regidter.

(i) Within 12 months after recelving a petition that is found under clause (i) to present substantia
information indicating that the requested revision may be warranted, the Secretary shal determine how he
intends to proceed with the requested revison, and shall promptly publish natice of such intention in the
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Federal Regidter.

(4) Except as provided in paragraphs (5) and (6) of this subsection, the provisions of section 553 of title
5, United States Code [5 USC § 553] (relating to rulemaking procedures), shdl gpply to any regulation
promulgated to carry out the purposes of this Act.

(5) With respect to any regulation proposed by the Secretary to implement adetermination, designation,
or revision referred to in subsection (a)(1) or (3), the Secretary shall--

(A) not less than 90 days before the effective date of the regulation--

(i) publish a generd notice and the compl ete text of the proposed regulation in the Federd Regidter,
and

(i) give actud notice of the proposed regulation (including the completetext of the regulation) to the
State agency in each State in which the species is believed to occur, and to each county or equivaent
jurisdictionin which the speciesisbelieved to occur, and invite the comment of such agency, and each such
jurisdiction, thereon;

(B) insofar as practica, and in cooperation with the Secretary of State, give notice of the proposed
regulation to each foreign nation in which the species is believed to occur or whose citizens harvest the
gpecies on the high seas, and invite the comment of such nation thereon;

(C) give natice of the proposed regulation to such professond scientific organizations as he deems
appropriate;

(D) publish asummary of the proposed regulation in a newspaper of generd circulation in each area
of the United States in which the species is believed to occur; and

(E) promptly hold one public hearing on the proposed regulation if any person files arequest for such
a hearing within 45 days after the date of publication of genera notice.

(6) (A) Within the one-year period beginning on the date on which generd natice is published in
accordance with paragraph (5)(A)(i) regarding a proposed regulation, the Secretary shal publish in the
Federa Regigter--

(i) if adetermination as to whether a species is an endangered species or athreatened species, or a
revison of critica habitat, isinvolved, ether--
() afina regulation to implement such determination,
(1) afina regulation to implement such revison or afinding that such revision should not be made,
(1) notice that such one-year period is being extended under subparagraph (B)(i), or
(V) notice that the proposed regulation is being withdrawn under subparagraph (B)(ii), together
with the finding on which such withdrawa is based; or
(i) subject to subparagraph (C), if adesgnation of critica habitat isinvolved, ether--
() afina regulation to implement such designation, or
(11 notice that such one-year period is being extended under such subparagraph.

(B) (i) If the Secretary finds with respect to a proposed regulation referred to in subparagraph (A)(i)
that thereis substantid disagreement regarding the sufficiency or accuracy of the avallable datarelevant to
the determination or revison concerned, the Secretary may extend the one-year period specified in
subparagraph (A) for not more than six months for purposes of soliciting additiond data

(ii) If aproposed regulation referred to in subparagraph (A)(i) isnot promulgated asafind regulation
within such one-year period (or longer period if extension under clause (i) applies) because the Secretary
findsthat thereis not sufficient evidence to judtify the action proposed by the regulation, the Secretary shall
immediatdy withdraw the regul ation. Thefinding on which awithdrawd isbased shal be subject tojudiciad
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review. The Secretary may not propose aregulation that has previoudy been withdrawn under this clause
unless he determines that sufficient new information is available to warrant such proposa.

(iii) If the one-year period specified in subparagraph (A) is extended under clause (i) with respect
to a proposed regulation, then before the close of such extended period the Secretary shdl publishin the
Federal Regigter e@ther afind regulation to implement the determination or revision concerned, afinding that
the revision should not be made, or anotice of withdrawa of the regulation under clause (ii), together with
the finding on which the withdrawal is based.

(C) A find regulation designating critica habitat of an endangered species or athreatened species shdll
be published concurrently with the find regulation implementing the determination that such species is
endangered or threatened, unless the Secretary deems that--

()it is essentid to the conservation of such species that the regulation implementing such
determination be promptly published; or
(ii) critica habitat of such speciesisnot then determinable, in which case the Secretary, with respect
to the proposed regulation to designate such habitat, may extend the one-year period specified in
subparagraph (A) by not morethan one additiond year, but not later than the close of such additiond year
the Secretary must publish a fina regulation, based on such data as may be available at that time,
designating, to the maximum extent prudent, such habitat.

(7) Neither paragraph (4), (5), or (6) of this subsection nor section 553 of title 5, United States Code
[5USC § 553], shdl goply to any regulation issued by the Secretary in regard to any emergency posing
aggnificant risk to the well-being of any species of fish or wildlife or plants, but only if--

(A) a the time of publication of the regulation in the Federd Register the Secretary publishes therein
detailed reasons why such regulation is necessary; and

(B) in the case such regulation applies to resdent species of fish or wildlife, or plants, the Secretary
gives actud notice of such regulation to the State agency in each State in which such speciesisbdieved to
occur.

Such regulation shdll, at the discretion of the Secretary, take effect immediately upon the publication of
the regulaionin the Federd Regigter. Any regulation promulgated under the authority of this paragraph shdl
cease to have force and effect at the close of the 240-day period following the date of publication unless,
during such 240-day period, the rulemaking procedures which would apply to such regulation without
regard to this paragraph are complied with. If a any time after issuing an emergency regulation the
Secretary determines, on the basis of the best appropriate data available to him, that substantia evidence
does not exist to warrant such regulation, he shdl withdraw it.

(8) The publication in the Federd Register of any proposed or find regulation which is necessary or
gppropriate to carry out the purposes of this Act shdl include asummary by the Secretary of the dataon
which such regulation is based and shdl show the relationship of such datato such regulation; and if such
regulationdesignatesor revisescritica habitat, such summary shal, to the maximum extent practicable, dso
indudeabrief description and evauation of those activities (whether public or private) which, inthe opinion
of the Secretary, if undertaken may adversdly modify such habitat, or may be affected by such designation.

(o) Lidgts.

(1) The Secretary of the Interior shdl publish in the Federd Register alist of al species determined by
him or the Secretary of Commerce to be endangered species and a list of al species determined by him
or the Secretary of Commerce to be threatened species. Each list shdl refer to the species contained
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therein by scientific and common name or names, if any, specify with respect to each such species over
what portion of itsrange it is endangered or threatened, and specify any critica habitat within such range.
The Secretary shdl from time to time revise each list published under the authority of this subsection to
reflect recent determinations, designations, and revis ons made in accordance with subsections (a) and (b).
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(2) The Secretary shdll--
(A) conduct, at least once every five years, areview of al speciesincluded inalist which is published
pursuant to paragraph (1) and which isin effect a the time of such review; and
(B) determine on the basis of such review whether any such species should--
(i) be removed from such list;
(i) be changed in status from an endangered species to a threatened species, or
(iii) be changed in status from a threstened species to an endangered species.
Each determination under subparagraph (B) shall be made in accordance with the provisons of
subsections (a) and (b).

(d) Protective regulations. Whenever any speciesislisted as a threatened species pursuant to subsection
(c) of this section, the Secretary shall issue such regulations as he deems necessary and advisable to
provide for the conservation of such species. The Secretary may by regulation prohibit with respect to any
threatened speciesany act prohibited under section 9(a)(1) [16 USC § 1538(a)(1)], in the case of fish or
wildlife, or section 9(8)(2) [16 USC 8§ 1538(a)(2)], in the case of plants, with respect to endangered
Species, except that with respect to the taking of resdent species of fish or wildlife, such regulations shal
goply in any State which has entered into acooperative agreement pursuant to section 6(c) of thisAct [16
USC § 1535(c)] only to the extent that such regulations have aso been adopted by such State.

(e) Smilarity of appearance cases. The Secretary may, by regulation of commerce or taking, and to the
extent he deems advisable, treat any species as anendangered species or threatened species even though
it isnot listed pursuant to section 4 of this Act [this section] if he finds thet--

(A) such species s0 closely resembles in gppearance, at the point in question, a species which has been
listed pursuant to such section that enforcement personnd would have subgtantid difficulty in attempting
to differentiate between the listed and unlisted species,

(B) the effect of this subgtantia difficulty isan additiond threat to an endangered or threatened species,
and

(C) suchtrestment of an unlisted specieswill substantidly facilitate the enforcement and further the policy
of thisAct.

(f) Recovery plans.

(1) The Secretary shdl develop and implement plans (hereinafter in this subsection referred to as
"recovery plans’) for the conservation and surviva of endangered species and threstened species listed
pursuant to this section, unless he finds that such a plan will not promote the conservation of the species.
The Secretary, in developing and implementing recovery plans, shal, to the maximum extent practicable--

(A) give priority to those endangered species or threatened species, without regard to taxonomic
classfication, that are most likely to benefit from such plans, particularly those speciesthat are, or may be,
in conflict with congtruction or other development projects or other forms of economic activity;

(B) incorporate in each plan--

(1) adescription of such Ste-specific management actions as may be necessary to achieve the plan's
god for the conservation and surviva of the species;

(i) objective, measurable criteria which, when met, would result in a determination, in accordance
with the provisons of this section, that the species be removed from the list; and
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(i) estimates of the time required and the cost to carry out those measures needed to achieve the
plan'sgoa and to achieve intermediate steps toward that goal.

(2) The Secretary, in developing and implementing recovery plans, may procure the services of
appropriate public and private agencies and indtitutions, and other qudified persons. Recovery teams
appointed pursuant to this subsection shdl not be subject to the Federal Advisory Committee Act [5 USC
Appx.].

(3) The Secretary shdl report every two years to the Committee on Environment and Public Works of
the Senate and the Committee on Merchant Marine and Fisheries of the House of Representatives on the
datus of effortsto develop and implement recovery plansfor dl specieslisted pursuant to this section and
on the status of al species for which such plans have been developed.

(4) The Secretary shall, prior to final gpprova of anew or revised recovery plan, provide public notice
and an opportunity for public review and comment on such plan. The Secretary shdl consder dl
information presented during the public comment period prior to approva of the plan.

(5) Each Federd agency shdl, prior to implementation of anew or revised recovery plan, consider al
information presented during the public comment period under paragraph (4).

(9) Monitoring.

(1) The Secretary shdl implement a system in cooperation with the States to monitor effectively for not
less than five years the status of al species which have recovered to the point a which the measures
provided pursuant to this Act are no longer necessary and which, in accordance with the provisons of this
section, have been removed from either of the lists published under subsection (c).

(2) The Secretary shal make prompt use of the authority under paragraph 7 of subsection (b) of this
section to prevent a Sgnificant risk to the well being of any such recovered species.

(h) Agency guidelines, publication in Federa Register; scope; proposas and amendments: notice and
opportunity for comments. The Secretary shall establish, and publish in the Federa Register, agency
guiddinestoinsurethat the purposes of this section are achieved efficiently and effectively. Such guiddines
shdl include, but are not limited to--

(2) proceduresfor recording the recel pt and the digposition of petitions submitted under subsection (b)(3)
of this section;

(2) criteriafor making the findings required under such subsection with respect to petitions,

(3) aranking system to assigt in the identification of species that should receive priority review under
subsection ()(1) of this section; and

(4) asystem for developing and implementing, on a priority basis, recovery plans under subsection (f)
of this section.

The Secretary shdl provide to the public notice of, and opportunity to submit written comments on, any
guideline (including any amendment thereto) proposed to be established under this subsection.

(i) Submissonto State agency of judtification for regulationsinconsistent with State agency's comments or
petition. If, in the case of any regulation proposed by the Secretary under the authority of this section, a
State agency to which notice thereof was given in accordance with subsection (b)(5)(A)(ii) files comments
disagreeing with dl or part of the proposed regulation, and the Secretary issuesafind regulation whichis
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inconflict with such comments, or if the Secretary failsto adopt aregulation pursuant to an action petitioned
by a State agency under subsection (b)(3), the Secretary shall submit to the State agency a written
judtification for his fallure to adopt regulations consstent with the agency's comments or petition.

§ 1534. Land acquisition

(8 Implementationof conservation program; authorization of Secretary and Secretary of Agriculture. The
Secretary, and the Secretary of Agriculture with respect to the National Forest System, shall establish and
implement a program to conserve fish, wildlife, and plants, including those which are listed as endangered
species or threatened species pursuant to section 4 of this Act [16 USC § 1533]. To carry out such a
program, the appropriate Secretary--

(2) shdll utilize the land acquisition and other authority under the Fish and Wildlife Act of 1956, as
amended, the Fish and Wildlife Coordination Act, as amended [16 USC § § 661 et seq.], and the
Migratory Bird Conservation Act, as appropriate; and

(2) isauthorized to acquire by purchase, donation, or otherwise, lands, waters, or interest therein, and
such authority shal bein addition to any other land acquisition authority vested in him.

(b) Availability of funds for acquidition of lands, waters, etc. Funds made available pursuant to the Land
and Water Conservation Fund Act of 1965, as amended [16 USC § § 460l-4 et seq.], may be used for
the purpose of acquiring lands, waters, or interest therein under subsection (@) of this section.

§ 1535. Cooperation with States

(@ Generdly. In carrying out the program authorized by this Act, the Secretary shall cooperate to the
maximum extent practicable with the States. Such cooperation shdl include consultation with the States
concerned before acquiring any land or water, or interest therein, for the purpose of conserving any
endangered species or threatened species.

(b) Management agreements. The Secretary may enter into agreements with any State for the
adminigtration and management of any area established for the conservation of endangered species or
threatened species. Any revenues derived from the adminigtration of such areas under these agreements
shall be subject to the provisions of section 401 of the Act of June 15, 1935 (49 Stat. 383; 16 U.S.C.
715) [16 USC § 715g].

(c) Cooperative agreements.

(1) In furtherance of the purposes of this Act, the Secretary is authorized to enter into a cooperative
agreement in accordance with this section with any State which establishes and maintains an adequate and
active program for the conservation of endangered species and threatened species. Within one hundred
and twenty days after the Secretary receives a certified copy of such a proposed State program, he shdll
make adetermination whether such programisin accordance with this Act. Unless he determines, pursuant
to this paragraph that the State program is not in accordance with this Act, he shall enter into acooperative
agreement with the State for the purpose of assigting in implementation of the State program. In order for
a State program to be deemed an adequate and active program for the conservation of endangered species
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and threatened species, the Secretary must find, and annualy thereafter reconfirm such finding, that under
the State program--

(A) authority resdesin the State agency to conserve resident species of fish or wildlife determined by
the State agency or the Secretary to be endangered or threatened;

(B) the State agency has established acceptable conservation programs, consstent with the purposes
and policies of this Act, for dl resident species of fish or wildlife in the State which are deemed by the
Secretary to be endangered or threatened, and has furnished a copy of such plan and program together
with al pertinent details, information, and data requested to the Secretary;

(C) the State agency is authorized to conduct investigations to determine the status and requirements
for surviva of resdent species of fish and wildlife

(D) the State agency is authorized to establish programs, including the acquisition of land or aguetic
habitat or interests therein, for the conservation of resdent endangered or threatened species of fish or
wildlife and

(E) provison is made for public participation in designating resident species of fish or wildlife as
endangered or threatened; or

that under the State program--

(i) the requirements set forthin subparagraphs (C), (D), and (E) of this paragraph are complied with,
and

(i) plans are included under which immediate attention will be given to those resdent species of fish
and wildlifewhich are determined by the Secretary or the State agency to be endangered or threastened and
whichthe Secretary and the State agency agree are most urgently in need of conservation programs; except
that a cooperative agreement entered into with a State whose program is deemed adequate and active
pursuant to clause (i) and thisclause shdl not affect the applicability of prohibitions set forth in or authorized
pursuant to section4(d) or section 9(a)(1) [16 USC § § 1533(d), 1538(a)(1)] with respect to the taking
of any resdent endangered or threatened species.

(2) In furtherance of the purposes of this Act, the Secretary is authorized to enter into a cooperative
agreement in accordance with this section with any State which establishes and maintains an adequate and
active program for the conservation of endangered species and threatened species of plants. Within one
hundred and twenty days after the Secretary receives a certified copy of such aproposed State program,
he shal make a determinationwhether such program isin accordance with thisAct. Unless he determines,
pursuant to this paragraph, that the State program is not in accordance with this Act, he shall enter into a
cooperative agreement with the State for the purpose of asssting in implementation of the State program.
In order for a State program to be deemed an adequate and active program for the conservation of
endangered species of plants and threatened species of plants, the Secretary must find, and annually
thereafter reconfirm such finding, that under the State program--

(A) authority residesin the State agency to conserve resident species of plants determined by the State
agency or the Secretary to be endangered or threatened,;

(B) the State agency has established acceptable conservation programs, consistent with the purposes
and policies of this Act, for dl resdent species of plants in the State which are deemed by the Secretary
to be endangered or threatened, and has furnished a copy of such plan and program together with al
pertinent details, information, and data requested to the Secretary;

(C) the State agency is authorized to conduct investigations to determine the status and requirements
for surviva of resdent species of plants, and
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(D) provison is made for public participation in designating resident species of plants as endangered

or threatened; or
that under the State program--

(i) the requirements set forth in subparagraphs (C) and (D) of this paragraph are complied with, and

(i) plans are included under which immediate attention will be given to those resdent species of plants
which are determined by the Secretary or the State agency to be endangered or threatened and which the
Secretary and the State agency agree are most urgently in need of conservation programs, except that a
cooperative agreement entered into with a State whose program is deemed adequate and active pursuant
to dause (i) and thisclause shdl not affect the applicability of prohibitions set forth in or authorized pursuant
to section 4(d) or section 9(a)(1) [16 USC § 8 1533(d), 1538(a)(1)] with respect to the taking of any
resident endangered or threatened species.

(d) Allocation of funds.

(1) The Secretary is authorized to provide financial assstance to any State, through its respective State
agency, which has entered into a cooperative agreement pursuant to subsection (c) of thissectionto assst
in development of programs for the conservation of endangered and threatened species or to assist in
monitoring the status of candidate species pursuant to subparagraph (C) of section 4(b)(3) [16 USC §
1533(b)(3)(C)] and recovered species pursuant to section 4(g) [16 USC 8§ 1533(g)]. The Secretary shdll
alocate each annud appropriation made in accordance with the provisions of subsection (i) of thissection
to such States based on consideration of--

(A) theinternational commitments of the United States to protect endangered species or threatened
SPecies,

(B) thereadiness of a State to proceed with aconservation program cong stent with the objectives and
purposes of this Act;

(C) the number of endangered species and threatened species within a State;

(D) the potentia for restoring endangered species and threatened species within a State;

(E) the relative urgency to initiate a program to restore and protect an endangered species or

threatened speciesin terms of surviva of the species;

(F) the importance of monitoring the status of candidate species within aState to prevent asignificant
risk to the well being of any such species, and

(G) the importance of monitoring the status of recovered species within a State to assure that such
species do not return to the point at which the measures provided pursuant to this Act are again necessary.

So much of the annua appropriation made in accordance with provisons of subsection (i) of thissection
alocated for obligation to any State for any fisca year as remains unobligated at the close thereof is
authorized to be made avallable to that State until the close of the succeeding fiscd year. Any amount
dlocated to any State which is unobligated a the end of the period during which it is available for
expenditure is authorized to be made available for expenditure by the Secretary in conducting programs
under this section.

(2) Such cooperative agreements shall provide for (A) the actions to be taken by the Secretary and the
States; (B) the benefitsthat are expected to be derived in connection with the conservation of endangered
or threatened species, (C) the estimated cost of these actions; and (D) the share of such coststo be borne
by the Federa Government and by the States; except that--

(i) the Federd share of such program costs shal not exceed 75 percent of the estimated program cost
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gated in the agreement; and

(ii) the Federa share may be increased to 90 percent whenever two or more States having acommon
interest in one or more endangered or threatened species, the consarvation of which may be enhanced by
cooperation of such States, enter jointly into an agreement with the Secretary.

The Secretary may, in hisdiscretion, and under such rules and regulations as he may prescribe, advance
funds to the State for financing the United States pro rata share agreed upon in the cooperative agreement.
For the purposes of this section, the non-Federd share may, in the discretion of the Secretary, be in the
form of money or red property, the value of which will be determined by the Secretary, whose decison
shdl befind.

(e) Review of State programs. Any action taken by the Secretary under this section shall be subject to his
periodic review at no greater than annud intervals.

(f) Conflicts between Federd and State laws. Any State law or regulation which gpplies with repect to
the importation or exportation of, or interstate or foreign commerce in, endangered species or threatened
species is void to the extent that it may effectively (1) permit what is prohibited by this Act or by any
regulationwhichimplementsthisAct, or (2) prohibit what is authorized pursuant to an exemption or permit
provided for in this Act or in any regulaion which implements this Act. This Act shdl not otherwise be
construed to void any State law or regulation which is intended to conserve migratory, resident, or
introduced fish or wildlife, or to permit or prohibit sde of such fish or wildlife. Any State law or regulation
respecting the taking of an endangered species or threatened species may be more regtrictive than the
exemptions or permits provided for in this Act or in any regulaion which implements this Act but not less
restrictive than the prohibitions so defined.

(g) Trangtion.

(1) For purposes of this subsection, the term "establishment period” means, with respect to any State,
the period beginning on the date of enactment of thisAct [enacted Dec. 28, 1973] and ending on whichever
of the following dates first occurs (A) the date of the close of the 120-day period following the
adjournment of the first regular sesson of the legidature of such State which commences after such date
of enactment [enacted Dec. 28, 1973], or (B) the date of the close of the 15-month period following such
date of enactment [enacted Dec. 28, 1973].

(2) The prohibitions set forth in or authorized pursuant to sections 4(d) and 9(a)(1)(B) of this Act [16
USC 8§ § 1533(d), 1538(a)(1)(B)] shal not apply with respect to the taking of any resident endangered
species or threatened species (other than species listed in Appendix | to the Convention or otherwise
specificaly covered by any other treety or Federa law) within any state--

(A) whichisthen aparty to acooperative agreement with the Secretary pursuant to section 6(c) of this
Act [subsec (€) of this section] (except to the extent that the taking of any such speciesis contrary to the
law of such State); or

(B) except for any time within the establishment period when--

(i) the Secretary applies such prohibition to such species at the request of the State, or

(i) the Secretary applies such prohibition after he finds, and publishes hisfinding, that an emergency
exigs posng asgnificant risk to the well-being of such species and that the prohibition must be gpplied to
protect such species. The Secretary's finding and publication may be made without regard to the public
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hearing or comment provisons of section 553 of title 5, United States Code[5 USC § 553], or any other
provison of this Act; but such prohibition shal expire 90 days after the date of its impodtion unless the
Secretary further extends such prohibition by publishing notice and a statement of judtification of such
extenson.

(h) Regulations. The Secretary isauthorized to promulgate such regul ations as may be gppropriateto carry
out the provisons of this section relating to financid assstance to States.

(i) Appropriations.

(1) To carry out the provisons of this section for fiscd years after September 30, 1988, there shall be
deposited into a specid fund known as the cooperative endangered species conservation fund, to be
adminigtered by the Secretary, an amount equa to 5 percent of the combined amounts covered each fisca
year into the Federd ad to wildlife restoration fund under section 3 of the Act of September 2, 193716
USC 8§ 669b], and paid, transferred, or otherwise credited each fiscal year to the Sport Fishing
Restoration Account established under 1016 of the Act of July 18, 1984.

(2) Amounts deposited into the specia fund are authorized to be gppropriated annually and dlocated in
accordance with subsection (d) of this section.

§ 1536. Interagency cooperation
(a) Federd agency actions and consultations.

(1) The Secretary shdl review other programs administered by him and utilize such programs in
furtherance of the purposes of this Act. All other Federal agencies shdl, in consultation with and with the
assi stance of the Secretary, utilizetheir authoritiesin furtherance of the purposes of thisAct by carrying out
programs for the conservation of endangered species and threatened species listed pursuant to section 4
of thisAct[16 USC § 1533].

(2) Each Federd agency shdl, in consultation with and with the assistance of the Secretary, insure that
any action authorized, funded, or carried out by such agency (hereinafter in this section referred to as an
"agency action™) isnot likely to jeopardize the continued existence of any endangered speciesor threatened
gpecies or result in the destruction or adverse modification of habitat of such specieswhich is determined
by the Secretary, after consultation as appropriate with affected States, to be critical, unless such agency
has been granted an exemption for such action by the Committee pursuant to subsection (h) of thissection.
Infulfilling the requirements of this paragraph each agency shal usethe best scientific and commercia data
avaladle.

(3) Subject to such guidelines as the Secretary may establish, a Federa agency shdl consult with the
Secretary on any prospective agency action at the request of, and in cooperation with, the prospective
permit or license applicant if the applicant has reason to believethat an endangered species or athrestened
species may be present in the areaaffected by his project and that implementation of such action will likely
affect such species.

(4) Each Federd agency shdl confer with the Secretary on any agency action whichislikely to jeopardize
the continued existence of any species proposed to be listed under section 4 [16 USC § 1533] or result
in the destruction or adverse modification of critica habitat proposed to be designated for such species.
This paragraph does not require alimitation on the commitment of resources as described in subsection (d).
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(b) Opinion of Secretary.

(2) (A) Consultation under subsection (a)(2) with respect to any agency action shdl be concluded within
the 90-day period beginning on the date on which initiated or, subject to subparagraph (B), within such
other period of time asis mutualy agreegble to the Secretary and the Federa agency.

(B) In the case of an agency action involving a permit or license applicant, the Secretary and the
Federal agency may not mutually agree to conclude consultation within a period exceeding 90 days unless
the Secretary, before the close of the 90th day referred to in subparagraph (A)--

(i) if the consultation period proposed to be agreed to will end before the 150th day after the date
on which consultation was initiated, submits to the gpplicant a written statement setting forth--
(1) the reasons why alonger period is required,
(11) the information that is required to complete the consultation, and
(111) the estimated date on which consultation will be completed; or
(ii) if the consultation period proposed to be agreed to will end 150 or more days after the date on
which consultation was initiated, obtains the consent of the applicant to such period.

The Secretary and the Federa agency may mutualy agree to extend a consultation period established
under the preceding sentence if the Secretary, before the close of such period, obtains the consent of the
goplicant to the extension.

(2) Consultation under subsection (a)(3) shal be concluded within such period as is agreesble to the
Secretary, the Federa agency, and the gpplicant concerned.

(3) (A) Promptly after conclusion of consultation under paragraph (2) or (3) of subsection (a), the
Secretary shdl provideto the Federa agency and the gpplicant, if any, awritten statement setting forth the
Secretary's opinion, and a summary of the information on which the opinion is based, detailing how the
agency action affects the species or its critica habitat. If jeopardy or adverse modification is found, the
Secretary shall suggest those reasonable and prudent aternatives which he believes would not violate
subsection (8)(2) and can be taken by the Federa agency or gpplicant in implementing the agency action.

(B) Consultation under subsection (a)(3), and an opinion issued by the Secretary incident to such
conaultation, regarding an agency action shal be treated respectively as a consultation under subsection
(&(2), and as an opinion issued after consultation under such subsection, regarding that action if the
Secretary reviews the action before it is commenced by the Federd agency and finds, and notifies such
agency, that no sgnificant changes have been made with respect to the action and that no sgnificant change
has occurred regarding the information used during the initid consultation.

(4) If after consultation under subsection (a)(2), the Secretary concludes that--

(A) the agency action will not violate such subsection, or offers reasonable and prudent aternatives
which the Secretary believes would not violate such subsection;

(B) thetaking of an endangered species or athreatened speciesincidentd to the agency action will not
violate such subsection; and

(©) if an endangered species or threatened species of a marine mammd is involved, the taking is
authorized pursuant to section 101(a)(5) of the Marine Mammad Protection Act of 1972 [16 USC § §
1361 et seq]

the Secretary shall provide the Federal agency and the applicant concerned, if any, with a written
Statement that--

(i) specifies the impact of such incidental taking on the species,
(i) specifies those reasonable and prudent measures that the Secretary considers necessary or
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gopropriate to minimize such impact,

(iii) in the case of marine mammas, specifies those measures that are necessary to comply with
section 101(8)(5) of the MarineMammal Protection Act of 1972[16 USC 8 § 1361 et seq.] with regard
to such taking, and

(iv) sstsforth thetermsand conditions (including, but not limited to, reporting requirements) that must
be complied with by the Federa agency or applicant (if any), or both, to implement the measures specified
under clauses (i) and (iii).

(c) Biological assessment.

(1) To facilitate compliance with the requirements of subsection (8)(2), each Federd agency shdl, with
respect to any agency action of such agency for which no contract for construction has been entered into
and for which no congtruction has begun on the date of enactment of the Endangered Species Act
Amendments of 1978 [enacted Nov. 10, 1978], request of the Secretary information whether any species
whichislisted or proposed to be listed may be present in the area.of such proposed action. If the Secretary
advises, based on the best scientific and commercid dataavailable, that such speciesmay be present, such
agency shdl conduct a biologica assessment for the purpose of identifying any endangered species or
threatened specieswhichislikdy to be affected by such action. Such assessment shdl be completed within
180 days after the date on which initiated (or within such other period as is mutudly agreed to by the
Secretary and such agency, except that if apermit or license gpplicant isinvolved, the 180-day period may
not be extended unless such agency provides the applicant, before the close of such period, with awritten
gatement setting forth the estimated length of the proposed extension and the reasonstherefor) and, before
any contract for congruction is entered into and before construction is begun with respect to such action.
Such assessment may be undertaken as part of a Federd agency's compliance with the requirements of
section 102 of the Nationa Environmenta Policy Act of 1969 (42 U.S.C. 4332) [42 USC § 4332].

(2) Any person who may wish to gpply for an exemption under subsection (g) of this section for that
actionmay conduct abiological assessment to identify any endangered speciesor threatened specieswhich
is likely to be affected by such action. Any such biologica assessment must, however, be conducted in
cooperation with the Secretary and under the supervision of the gppropriate Federa agency.

(d) Limitationon commitment of resources. After initiation of consultation required under subsection ()(2),
the Federal agency and the permit or license gpplicant shal not make any irreversble or irretrievable
commitment of resources with respect to the agency action which has the effect of foreclosing the
formulationor implementation of any reasonable and prudent dternative measures which would not violate
subsection (a)(2).

(e) Endangered Species Committee.

(1) Thereis established a committee to be known as the Endangered Species Committee (hereinafter in
this section referred to as the "Committee”).

(2) The Committee shdl review any gpplication submitted to it pursuant to this section and determinein
accordance with subsection (h) of this section whether or not to grant an exemption from the requirements
of subsection (8)(2) of this section for the action set forth in such application.

(3) The Committee shal be composed of seven members asfollows:

(A) The Secretary of Agriculture.
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(B) The Secretary of the Army.

(C) The Chairman of the Council of Economic Advisors.

(D) The Adminigtrator of the Environmenta Protection Agency.

(E) The Secretary of the Interior.

(F) The Adminigtrator of the Nationa Oceanic and Atmospheric Adminigration.

(G) The President, after consideration of any recommendations received pursuant to subsection
(9)(2)(B) shdl appoint one individua from each affected State, as determined by the Secretary, to be a
member of the Committee for the consideration of the gpplication for exemption for an agency action with
respect to which such recommendations are made, not later than 30 days after an gpplication is submitted
pursuant to this section.

(4) (A) Members of the Committee shall receive no additional pay on account of their service on the
Committee.

(B) While away from their homes or regular places of businessin the performance of services for the
Committee, members of the Committee shal be alowed travel expenses, including per diem in lieu of
subsistence, in the same manner as persons employed intermittently in the Government service are dlowed
expenses under section 5703 of title 5 of the United States Code [5 USC § 5703].

(5) (A) Five members of the Committee or ther representatives shdl congtitute a quorum for the
transaction of any function of the Committee, except that, in no case shall any representative be considered
indetermining the existence of aquorum for thetransaction of any function of the Committeeif that function
involves avote by the Committee on any matter before the Committee.

(B) The Secretary of the Interior shal be the Chairman of the Committee.

(C) The Committee shal meet at the call of the Chairman or five of its members.

(D) All meetings and records of the Committee shall be open to the public.

(6) Upon request of the Committee, the head of any Federal agency is authorized to detail, on a
nonreimbursable bas's, any of the personnd of such agency to the Committeeto assgt it in carrying ot its
duties under this section.

(7) (A) The Committee may for the purpose of carrying out its duties under this section hold such
hearings, st and act at such times and places, take such testimony, and receive such evidence, as the
Committee deems advisable.

(B) When so authorized by the Committee, any member or agent of the Committee may take any action
which the Committee is authorized to take by this paragreph.

(C) Subject to the Privacy Act [5 USC § 552a and note], the Committee may secure directly from
any Federal agency information necessary to enable it to carry out its duties under this section. Upon
request of the Chairman of the Committee, the head of such Federa agency shdl furnish such information
to the Committee.

(D) The Committee may use the United States mailsin the same manner and upon the same conditions
as aFedera agency.

(E) The Adminigtrator of Genera Servicesshdl provide to the Committee on areimbursable basissuch
adminigirative support services as the Committee may request.

(8) In carrying out its duties under this section, the Committee may promulgate and amend such rules,
regulations, and procedures, and issue and amend such orders as it deems necessary.

(9) For the purpose of obtaining information necessary for the consderation of an gpplication for an
exemption under this section the Committee may issue subpenas for the attendance and testimony of
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witnesses and the production of relevant papers, books, and documents.
(20) In no case shdl any representative, including a representative of a member designated pursuant to
paragraph (3)(G) of this subsection, be digible to cast a vote on behdf of any member.

(f) Promulgetion of regulations; form and contents of exemption gpplication. Not later than 90 days after
the date of enactment of the Endangered Species Act Amendments of 1978 [enacted Nov. 10, 1978], the
Secretary shdl promulgate regulaions which st forth the form and manner in which gpplications for
exemption shal be submitted to the Secretary and the information to be contained in such gpplications.
Suchregulationsshdl requirethat information submitted in an gpplication by the head of any Federd agency
with respect to any agency action include, but not be limited to--

(1) a description of the consultation process carried out pursuant to subsection (a)(2) of this section
between the head of the Federal agency and the Secretary; and

(2) a gtatement describing why such action cannot be dtered or modified to conform with the
requirements of subsection (a)(2) of this section.
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(9) Application for exemption; report to Committee.

(1) A Federd agency, the Governor of the State in which an agency action will occur, if any, or apermit
or license gpplicant may agpply to the Secretary for an exemption for an agency action of such agency if,
after consultation under subsection (a)(2), the Secretary's opinion under subsection (b) indicates that the
agency action would violate subsection (8)(2). An gpplication for an exemption shal be consdered initidly
by the Secretary in the manner provided for in this subsection, and shal be considered by the Committee
for a find determination under subsection (h) after a report is made pursuant to paragraph (5). The
goplicant for an exemption shal be referred to as the "exemption gpplicant” in this section.

(2) (A) An exemption gpplicant shal submit awritten applicationto the Secretary, in aform prescribed
under subsection (f), not later than 90 days after the completion of the consultation process; except that,
inthe case of any agency action involving apermit or license gpplicant, such gpplication shal be submitted
not later than 90 days after the date on which the Federa agency concerned takes final agency action with
respect to the issuance of the permit or license. For purposes of the preceding sentence, the term "fina
agency action” means (i) adisposition by an agency with respect to the issuance of apermit or license that
IS subject to adminigrative review, whether or not such dispostion is subject to judicid review; or (ii) if
adminidrative review is sought with respect to such dispostion, the decison resulting after such review.
Such application shall set forth the reasons why the exemption gpplicant considers that the agency action
meets the requirements for an exemption under this subsection.

(B) Upon receipt of an application for exemption for an agency action under paragraph (1), the
Secretary shdl promptly (i) notify the Governor of each affected State, if any, as determined by the
Secretary, and request the Governors so notified to recommend individuas to be gppointed to the
Endangered Species Committee for consderation of such application; and (ii) publish notice of receipt of
the application in the Federa Regidter, including asummary of the information contained in the gpplication
and adescription of the agency action with respect to which the application for exemption has been filed.

(3) The Secretary shdl within 20 days after the receipt of an gpplication for exemption, or within such
other period of time asis mutualy agreegble to the exemption applicant and the Secretary--

(A) determine that the Federal agency concerned and the exemption applicant have--

(i) carried out the consultation responsbilities described in subsection (&) in good faith and made a
reasonable and respongible effort to develop and fairly consider modifications or reasonable and prudent
dternatives to the proposed agency action which would not violate subsection (a)(2);

(i) conducted any biological assessment required by subsection (c); and

(i) to the extent determinable within the time provided herein, refrained from making any irreversible
or irretrievable commitment of resources prohibited by subsection (d); or

(B) deny the application for exemption because the Federal agency concerned or the exemption
gpplicant have not met the requirements set forth in subparagraph (A)(i), (i), and (iii).

Thedenid of an gpplication under subparagraph (B) shal be consdered fina agency action for purposes
of chapter 7 of title 5, United States Code [5 USC § § 701 et seq.].

(4) If the Secretary determinesthat the Federal agency concerned and the exemption applicant have met
the requirements et forth in paragraph (3)(A)(1), (i), and (iii) he shdl, in consultation with the Members
of the Committee, hold a hearing on the application for exemption in accordance with sections 554, 555,
and 556 (other than subsection (b)(1) and (2) thereof) of title 5, United States Code [5 USC § § 554,
555, 556], and prepare the report to be submitted pursuant to paragraph (5).

(5) Within 140 days after making the determinations under paragraph (3) or within such other period of
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time as is mutudly agreedble to the exemption gpplicant and the Secretary, the Secretary shdl submit to
the Committee a report discussing--

(A) the availability of reasonable and prudent adternatives to the agency action, and the nature and
extent of the benefits of the agency action and of dternative courses of action consistent with conserving
the species or the critica habitat;

(B) asummary of the evidence concerning whether or not the agency action isinthe public interest and
isof nationd or regiond sgnificance;

(C) appropriate reasonable mitigation and enhancement measures which should be considered by the
Committee; and

(D) whether the Federd agency concerned and the exemption gpplicant refrained from making any
irreversible or irretrievable commitment of resources prohibited by subsection (d).

(6) To the extent practicable within the time required for action under subsection (g) of this section, and
except to the extent incong stent with the requirements of this section, the congderation of any application
for an exemption under this section and the conduct of any hearing under this subsection shdl be in
accordance with sections 554, 555, and 556 (other than subsection (b)(3) of section 556) of title 5, United
States Code.

(7) Upon request of the Secretary, the head of any Federa agency is authorized to detail, on a
nonreimbursable bas's, any of the personnel of such agency to the Secretary to assist him in carrying out
his duties under this section.

(8) All meetings and records resulting from activities pursuant to this subsection shal be open to the
public.

(h) Grant of exemption.

(1) The Committee shall make afind determination whether or not to grant an exemption within 30 days
after recelving the report of the Secretary pursuant to subsection (g)(5). The Committee shall grant an
exemption from the requirements of subsection(a)(2) for an agency actionif, by avote of not lessthan five
of its members voting in person--

(A) it determines on the record, based on the report of the Secretary, the record of the hearing held
under subsection (g)(4) and on such other testimony or evidence asit may receive, that--
(i) there are no reasonable and prudent aternatives to the agency action;
(i) the benefits of such action clearly outweigh the benefits of aternative courses of action consstent
with conserving the species or its critical habitat, and such action isin the public interest;
(iii) the action is of regiond or nationa sgnificance; and
(iv) neither the Federd agency concerned nor the exemption gpplicant made any irreversible or
irretrievable commitment of resources prohibited by subsection (d); and
(B) it establishes such reasonable mitigation and enhancement measures, including, but not limited to,
live propagation, transplantation, and habitat acquisition and improvement, as are necessary and
appropriate to minimize the adverse effects of the agency action upon the endangered species, threatened
species, or critical habitat concerned.

Any find determination by the Committee under this subsection shall be consdered fina agency action
for purposes of chapter 7 of title 5 of the United States Code [5 USC § § 701 et seq.].

(2) (A) Except as provided in subparagraph (B), an exemption for an agency action granted under
paragraph (1) shal congtitute a permanent exemption with respect to al endangered or threstened species
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for the purposes of completing such agency action--
(i) regardiess whether the species was identified in the biologica assessment; and
(if) only if a biological assessment has been conducted under subsection (c) with respect to such
agency action.
(B) An exemption shall be permanent under subparagraph (A) unless--

(i) the Secretary finds, based on the best scientific and commercial data available, that such
exemption would result in the extinction of a species that was not the subject of consultation under
subsection (a)(2) or was not identified in any biologica assessment conducted under subsection (c), and

(i) the Committee determines within 60 days &fter the date of the Secretary's finding that the
exemption should not be permanent.

If the Secretary makes a finding described in clause (i), the Committee shal meet with respect to the
matter within 30 days after the date of the finding.

(i) Review by Secretary of State; violation of internationd treety or other internationa obligation of United
States. Notwithstanding any other provison of thisAct, the Committee shal be prohibited from congdering
for exemption any gpplication madeto it, if the Secretary of State, after areview of the proposed agency
actionand its potentia implications, and after hearing, certifies, in writing, to the Committee within 60 days
of any gpplication made under this section that the granting of any such exemption and the carrying out of
suchaction would bein violation of an internationd tresty obligation or other internationa obligation of the
United States. The Secretary of State shdll, a the time of such certification, publish a copy thereof in the
Federal Regigter.

(j) Exemption for nationd security reasons. Notwithstanding any other provison of thisAct, the Committee
shdl grant an exemption for any agency action if the Secretary of Defense finds that such exemption is
necessary for reasons of nationd security.

(k) Exemption decison not considered mgor Federd action; environmental impact statement.  An
exemption decison by the Committee under this section shal not be amgor Federal action for purposes
of the Nationa Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.): Provided, That an
environmenta impact statement which discusses the impacts upon endangered species or threatened
species or their critica habitats shal have been previoudy prepared with respect to any agency action
exempted by such order.

(1) Committee order granting exemption; cost of mitigation and enhancement measures; report by applicant
to Council on Environmenta Qudlity.

(1) If the Committee determines under subsection (h) that an exemption should be granted with respect
to any agency action, the Committee shall issue an order granting the exemption and specifying the
mitigationand enhancement measures established pursuant to subsection (h) which shall be carried out and
pad for by the exemption gpplicant in implementing the agency action. All necessary mitigation and
enhancement measures shdl be authorized prior to the implementing of the agency action and funded
concurrently with al other project features.

(2) The gpplicant receiving such exemption shdl include the cogts of such mitigation and enhancement
measures within the overall costs of continuing the proposed action. Notwithstanding the preceding
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sentence the costs of such measures shdl not be treated as project costs for the purpose of computing
benefit-cost or other ratios for the proposed action. Any applicant may request the Secretary to carry out
such mitigation and enhancement measures. The costs incurred by the Secretary in carrying out any such
measures shal be paid by the applicant receiving the exemption. No later than one year after the granting
of an exemption, the exemption gpplicant shdl submit to the Council on Environmenta Qudity a report
describing its compliance with the mitigation and enhancement measures prescribed by this section. Such
a report shdl be submitted annualy until &l such mitigation and enhancement measures have been
completed. Notice of the public availability of such reports shdl be published in the Federd Register by
the Council on Environmental Quality.

(m) Notice requirement for citizen suits not gpplicable. The 60-day notice requirement of section 11(g)
of thisAct [16 USC § 1540(g)] shdl not gpply with respect to review of any find determination of the
Committee under subsection (h) of this section granting an exemption from the requirements of subsection
(a(2) of this section.

(n) Judicid review. Any person, asdefined by section 3(13) of thisAct[16 USC § 1532(13)], may obtain
judicid review, under chepter 7 of title 5 of the United States Code, of any decison of the Endangered
Species Committee under subsection (h) inthe United States Court of Appedsfor (1) any circuit wherein
the agency action concerned will be, or is being, carried out, or (2) in any casein which the agency action
will be, or isbeing, carried out outside of any circuit, the Digrict of Columbia, by filing in such court within
90 daysafter the date of issuance of the decision, awritten petition for review. A copy of such petition shal
be transmitted by the clerk of the court to the Committee and the Committee shal file in the court the
record in the proceeding, as provided in section 2112, of title 28, United States Code. Attorneys
designated by the Endangered Species Committee may appear for, and represent the Committee in any
action for review under this subsection.

(0) Exemption as providing exception on taking of endangered species. Notwithstanding sections4(d) and
9(a)(1)(B) and (C) [16 USC 8§ § 1533(d), 1538(a)(1)(B), (C)], sections 101 and 102 of the Marine
Mammd Protection Act of 1972[16 USC 8 § 1361 et seq.], or any regulation promulgeated to implement
any such section--

(1) any action for which an exemption is granted under subsection (h) shal not be consdered to be a
taking of any endangered species or threatened species with respect to any activity which isnecessary to
carry out such action; and

(2) any taking that isin compliance with the terms and conditions pecified in awritten statement provided
under subsection (b)(4)(iv) shall not be considered to be a prohibited taking of the species concerned.

(p) Exemptions in Presdentidly declared disaster areas. In any area which has been declared by the
Presdent to be a mgjor disaster area under the Disaster Relief and Emergency Assistance Act, the
President is authorized to make the determinations required by subsections (g) and (h) of this section for
any project for the repair or replacement of a public facility substantialy asit existed prior to the disaster
under section 405 or 406 of the Disaster Relief and Emergency Assstance Act [42USC § 5171 or 8§
5172], and which the President determines (1) is necessary to prevent the recurrence of such a natura
disaster and to reduce the potentid loss of human life, and (2) to involve an emergency situation which does
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not alow the ordinary procedures of this section to be followed. Notwithstanding any other provison of
this section, the Committee shall accept the determinations of the President under this subsection.
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§ 1537. International cooperation

(@ Financid assgtance. As a demondration of the commitment of the United States to the worldwide
protection of endangered species and threatened species, the President may, subject to the provisons of
section 1415 of the Supplemental Appropriation Act, 1953 (31 U.S.C. 724), use foreign currencies
accruing to the United States Government under the Agriculturd Trade Development and Assstance Act
of 1954 or any other law to provide to any foreign country (with its consent) ass stance in the devel opment
and management of programsin that country which the Secretary determinesto be necessary or useful for
the conservation of any endangered species or threatened species listed by the Secretary pursuant to
section 4 of thisAct [16 USC § 1533]. The Presdent shdl provide assstance (which includes, but isnot
limited to, the acquisition, by lease or otherwise, of lands, waters, or interests therein) to foreign countries
under this sectionunder such termsand conditions as he deems appropriate. Whenever foreign currencies
are available for the provision of assstance under this section, such currencies shal be usedin preference
to funds appropriated under the authority of section 15 of thisAct [16 USC § 1542].

(b) Encouragement of foreign programs. In order to carry out further the provisions of this Act, the
Secretary, through the Secretary of State, shall encourage--

(1) foreign countries to provide for the conservation of fish or wildlife and plants including endangered
species and threatened species listed pursuant to section 4 of thisAct [16 USC § 1533];

(2) the entering into of bilaterd or multilatera agreements with foreign countries to provide for such
consarvation; and

(3) foreign persons who directly or indirectly take fish or wildlife or plants in foreign countries or on the
high seasfor importation into the United Statesfor commercia or other purposesto develop and carry out
with such assstance as he may provide, conservation practices designed to enhance such fish or wildlife
or plants and their habitat.

(c) Personnd. After consultation with the Secretary of State, the Secretary may--

(1) assign or otherwise make available any officer or employee of his department for the purpose of
cooperating with foreign countries and internationa organizations in developing personnd resources and
programs which promote the conservation of fish or wildlife or plants, and

(2) conduct or providefinancid assistancefor the educationd training of foreign personnd, in this country
or abroad, infish, wildlife, or plant management, research and law enforcement and to render professiona
assistance abroad in such matters.

(d) Investigetions. After consultation with the Secretary of State and the Secretary of the Treasury, as
appropriate, the Secretary may conduct or cause to be conducted such law enforcement investigationsand
research abroad as he deems necessary to carry out the purposes of this Act.

§ 1537a Convention implementation

(& Management Authority and Scientific Authority. The Secretary of the Interior (hereinafter inthissection
referred to asthe "Secretary”) is designated as the Management Authority and the Scientific Authority for
purposes of the Convention and the respective functions of each such Authority shal be carried out through
the United States Fish and Wildlife Service,
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(b) Management Authority functions. The Secretary shdl do dl things necessary and gppropriateto carry
out the functions of the Management Authority under the Convention.

(c) Scientific Authority functions, determinations.

(1) The Secretary shdl do dl things necessary and gppropriate to carry out the functions of the Scientific
Authority under the Convention.

(2) The Secretary shal base the determinations and advice given by him under Article IV of the
Convention with respect to wildlife upon the best available biologicad information derived from
professondly accepted wildlife management practices; but is not required to make, or require any State
to make, estimates of population Szein making such determinations or giving such advice.

(d) Reservations by the United States under Convention. If the United States votes againgt including any
speciesin Appendix | or |1 of the Convention and does not enter a reservation pursuant to paragraph (3)
of Article XV of the Convention with respect to that species, the Secretary of State, before the 90th day
after the last day on which such areservation could be entered, shal submit to the Committee on Merchant
Marine and Fisheries of the House of Representatives, and to the Committee on the Environment and
Public Works of the Senate, a written report setting forth the reasons why such a reservation was not
entered.

(e) Wildlife preservation in Western Hemisphere,

(1) The Secretary of the Interior (hereinafter in this subsection referred to as the "Secretary”), in
cooperation with the Secretary of State, shal act on behalf of, and represent, the United States in dll
regards as required by the Convention on Nature Protection and Wildlife Preservation in the Western
Hemisphere (56 Stat. 1354, T.S. 982, hereinafter in this subsection referred to as the "Western
Convention™). In the discharge of these responsihilities, the Secretary and the Secretary of State shall
conault with the Secretary of Agriculture, the Secretary of Commerce, and the heads of other agencieswith
respect to matters relating to or affecting their areas of responsihility.

(2) The Secretary and the Secretary of State shdl, in cooperation with the contracting parties to the
Western Convention and, to the extent feasible and appropriate, with the participation of State agencies,
take such steps as are necessary to implement the Western Convention. Such steps shdll include, but not
be limited to--

(A) cooperation with contracting parties and international organizations for the purpose of developing
personnd resources and programs that will facilitate implementation of the Western Convention,

(B) identification of those species of birdsthat migrate between the United States and other contracting
parties, and the habitats upon which those species depend, and the implementation of cooperative measures
to ensure that such species will not become endangered or threatened; and

(C) identification of measuresthat are necessary and appropriate to implement those provisons of the
Western Convention which address the protection of wild plants.

(3) No later than September 30, 1985, the Secretary and the Secretary of State shal submit areport to
Congress describing those steps taken in accordance with the requirements of this subsection and
identifying the principa remaining actions yet necessary for comprehensive and effective implementation
of the Western Convention.

(4) The provisons of this subsection shall not be construed as affecting the authority, jurisdiction, or
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responsibility of the severd States to manage, control, or regulate resdent fish or wildlife under State law
or regulations.

§ 1538. Prohibited acts
() Generdlly.

(1) Except as provided in sections 6(g)(2) and 10 of this Act [16 USC 8 § 1535(g)(2), 1539], with
respect to any endangered species of fish or wildlife listed pursuant to section 4 of this Act [16 USC §
1533] it isunlawful for any person subject to the jurisdiction of the United States to--

(A) import any such speciesinto, or export any such species from the United States,

(B) take any such species within the United States or the territorial sea of the United States;

(C) take any such species upon the high sess,

(D) possess, s, ddliver, carry, transport, or ship, by any means whatsoever, any such speciestaken
in violation of subparagraphs (B) and (C);

(E) deliver, receive, carry, transport, or ship in interstate or foreign commerce, by any means

whatsoever and in the course of acommercid activity, any such species,

(F) sl or offer for sdein intergate or foreign commerce any such species; or

(G) violate any regulation pertaining to such species or to any threatened speciesof fish or wildlifelisted
pursuant to section 4 of thisAct [16 USC 8§ 1533] and promulgated by the Secretary pursuant to authority
provided by this Act.

(2) Except as provided in sections 6(g)(2) and 10 of this Act [16 USC 8 8 1535(g)(2), 1539], with
respect to any endangered species of plants listed pursuant to section 4 of thisAct [16 USC § 1533], it
is unlawful for any person subject to the jurisdiction of the United States to--

(A) import any such speciesinto, or export any such species from, the United States;

(B) remove and reduce to possession any such species from areas under Federd jurisdiction;
malicioudy damage or destroy any such species on any such area; or remove, cut, dig up, or damage or
destroy any such species on any other areain knowing violation of any law or regulation of any State or
in the course of any violation of a State crimind trespass law;

(C) ddliver, receive, carry, trangport, or ship in interstate or foreign commerce, by any means
whatsoever and in the course of acommercid activity, any such species,

(D) I or offer for sde in interdtate or foreign commerce any such Species; or

(E) violate any regulation pertaining to such species or to any threatened species of plants listed
pursuant to section 4 of thisAct [ 16 USC § 1533] and promulgated by the Secretary pursuant to authority
provided by this Act.

(b) Species hdd in captivity or controlled environment.

(2) The provisons of subsections (a)(1)(A) and (&)(1)(G) of this section shdl not gpply to any fish or
wildlife which was held in captivity or in a controlled environment on (A) December 28, 1973, or (B) the
date of the publication inthe Federd Register of afind regulation adding such fish or wildlife speciesto any
list published pursuant to subsection (€) of section4 of thisAct[16 USC 8 1533(c)]: Provided, That such
holding and any subsequent holding or use of the fish or wildlife was not in the course of a commercid
activity. With respect to any act prohibited by subsections (8)(1)(A) and (8)(1)(G) of this section which
occurs after aperiod of 180 daysfrom (i) December 28, 1973, or (ii) the date of publication in the Federd
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Regigter of afind regulationadding such fish or wildlife speciesto any list published pursuant to subsection
(c) of section 4 of thisAct [16 USC 8§ 1533(c)], there shdl be a rebuttable presumption that the fish or
wildlife involved in such act is not entitled to the exemption contained in this subsection.
(2) (A) The provisions of subsection (a)(1) shdl not apply to--

(1) any raptor legaly held in captivity or in a controlled environment on the effective date of the
Endangered Species Act Amendments of 1978; or

(i) any progeny of any raptor described in clause (i);

until such time as any such raptor or progeny isintentionally returned to awild sate.

(B) Any person holding any raptor or progeny described in subparagraph (A) must be able to
demondtrate that the raptor or progeny does, in fact, quaify under the provisons of this paragraph, and
shdl maintain and submit to the Secretary, on request, such inventories, documentation, and records asthe
Secretary may by regulation require as being reasonably appropriate to carry out the purposes of this
paragraph. Such requirements shall not unnecessarily duplicate the requirements of other rules and
regulations promulgated by the Secretary.

(c) Viodlation of Convention.

(1) Itisunlawful for any person subject to the jurisdiction of the United Statesto engage in any tradein
any pecimens contrary to the provisions of the Convention, or to possess any specimenstraded contrary
to the provisons of the Convention, including the definitions of termsin article | thereof.

(2) Any importation into the United States of fish or wildlife shdll, if--

(A) such fish or wildlifeis not an endangered species listed pursuant to section 4 of thisAct [L6 USC
§ 1533] butislisted in Appendix Il to the Convention,

(B) thetaking and exportation of such fish or wildlifeisnot contrary to the provisons of the Convention
and dl other gpplicable requirements of the Convention have been satisfied,

(C) the gpplicable requirements of subsections (d), (), and (f) of this section have been satisfied, and

(D) such importation is not made in the course of acommercid activity,

be presumed to be an importation not in violation of any provison of this Act or any regulation issued
pursuant to this Act.

(d) Imports and exports.
(1) In generd. It is unlawful for any person, without first having obtained permission from the Secretary,
to engage in business--

(A) as an importer or exporter of fish or wildlife (other than shdlfish and fishery productswhich (i) are
not listed pursuant to section 4 of thisAct[16 USC § 1533] asendangered species or threatened species,
and (ii) areimported for purposes of human or anima consumption or taken in watersunder thejurisdiction
of the United States or on the high seas for recreational purposes) or plants; or

(B) as an importer or exporter of any amount of raw or worked African eephant ivory.

(2) Requirements. Any person required to obtain permission under paragraph (1) of this subsection shdl-

(A) keep such records as will fully and correctly disclose each importation or exportation of fish,
wildlife, plants, or African eephant ivory made by him and the subsequent disposition made by him with
respect to such fish, wildlife, plants, or ivory;

(B) at al reasonable times upon notice by aduly authorized representative of the Secretary, afford such
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representative access to his place of business, an opportunity to examine his inventory of imported fish,
wildlife, plants, or African dephant ivory and the records required to be kept under subparagraph (A) of
this paragraph, and to copy such records; and

(C) file such reports as the Secretary may require.

(3) Regulations. The Secretary shall prescribe such regulations as are necessary and appropriateto carry
out the purposes of this subsection.

(4) Redtriction on consideration of vaue or amount of African eephant ivory imported or exported. In
granting permission under this subsection for importation or exportation of African eephant ivory, the
Secretary shdl not vary the requirements for obtaining such permission on the basis of the value or amount
of ivory imported or exported under such permission.

(e) Reports. Itis unlawful for any person importing or exporting fish or wildlife (other than shellfish and
fishery productswhich (1) are not listed pursuant to section 4 of thisAct [ 16 USC 8 1533] asendangered
or threatened species, and (2) are imported for purposes of human or anima consumption or taken in
waters under the jurisdiction of the United States or on the high seas for recreational purposes) or plants
tofall tofileany declaration or report asthe Secretary deems necessary to facilitate enforcement of thisAct
or to meet the obligations of the Convention.

(f) Designation of ports.

(2) Itisunlawful for any person subject to the jurisdiction of the United States to import into or export
fromthe United States any fish or wildlife (other than shdlfish and fishery productswhich (A) are not listed
pursuant to section4 of thisAct [16 USC § 1533] as endangered species or threatened species, and (B)
areimported for purposes of human or anima consumption or taken in waters under the jurisdiction of the
United States or on the high seasfor recreationa purposes) or plants, except at aport or ports designated
by the Secretary of the Interior. For the purpose of facilitating enforcement of this Act and reducing the
costs thereof, the Secretary of the Interior, with approva of the Secretary of the Treasury and after notice
and apportunity for public hearing, may, by regulation, designate ports and change such desgnations. The
Secretary of the Interior, under such termsand conditionsas he may prescribe, may permit theimportation
or exportation at nondesignated ports in the interest of the hedth or safety of the fish or wildlife or plants,
or for other reasons if, in his discretion, he deems it appropriate and consstent with the purpose of this
subsection.

(2) Any port designated by the Secretary of the Interior under the authority of section 4(d) of the Act of
December 5, 1969 (16 U.S.C. 666¢c-4(d)), shdl, if such designationisin effect on the day beforethe date
of the enactment of this Act [enacted Dec. 28, 1973], be deemed to be aport designated by the Secretary
under paragraph (1) of this subsection until such time as the Secretary otherwise provides.

(g) Violaions. Itisunlawful for any person subject to the jurisdiction of the United States to attempt to
commit, solicit another to commit, or cause to be committed, any offense defined in this section.

§ 1539. Exceptions
(a) Permits.
(1) The Secretary may permit, under such terms and conditions as he shal prescribe--
(A) any act otherwise prohibited by section9[16 USC 8 1538] for scientific purposesor to enhance
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the propagation or surviva of the affected species, including, but not limited to, acts necessary for the
establishment and maintenance of experimental populations pursuant to subsection (j); or
(B) any taking otherwise prohibited by section 9(a)(1)(B) [16 USC § 1538(a)(1)(B)] if such taking
isincidenta to, and not the purpose of , the carrying out of an otherwise lawful activity.
(2) (A) No permit may beissued by the Secretary authorizing any taking referred to in paragraph (1)(B)
unless the applicant therefor submits to the Secretary a conservation plan that specifies--
(i) the impact which will likdy result from such taking;
(i) what steps the gpplicant will take to minimize and mitigete such impacts, and the funding that will
be avallable to implement such steps;
(iii) what alternative actions to such taking the applicant consdered and the reasons why such
dternatives are not being utilized; and
(iv) such other measures that the Secretary may require as being necessary or appropriate for
purposes of the plan.
(B) If the Secretary finds, after opportunity for public comment, with respect to a permit application
and the related conservation plan that--
(i) the taking will be incidentd;
(i) the gpplicant will, to the maximum extent practicable, minimize and mitigate the impacts of such
taking;
(i) the gpplicant will ensure that adequate funding for the plan will be provided,
(iv) the taking will not gppreciably reduce the likelihood of the surviva and recovery of the species
in thewild; and
(v) the measures, if any, required under subparagraph (A)(iv) will be met;
and he has received such other assurances as he may require that the plan will be implemented, the
Secretary shdl issuethe permit. The permit shall contain such termsand conditions asthe Secretary deems
necessary or appropriate to carry out the purposes of this paragraph, including, but not limited to, such
reporting requirements as the Secretary deems necessary for determining whether such terms and
conditions are being complied with.
(C) The Secretary shdl revoke a permit issued under thisparagraph if hefindsthat the permitteeisnot
complying with the terms and conditions of the permit.

(b) Hardship exemptions.

(2) If any person entersinto acontract with respect to aspecies of fish or wildlife or plant beforethe date
of the publication in the Federal Register of notice of consderation of that Speciesas an endangered species
and the subsequent ligting of that species as an endangered species pursuant to section 4 of this Act [16
USC § 1533] will cause undue economic hardship to such person under the contract, the Secretary, in
order to minimize such hardship, may exempt such person from the gpplication of section 9(a) of thisAct
[16 USC § 1538(a)] to the extent the Secretary deems gppropriateif such person gppliesto him for such
exemption and includes with such application such information asthe Secretary may requireto prove such
hardship; except that (A) no such exemption shdl be for a duration of more than one year from the date
of publication in the Federal Register of notice of consderation of the species concerned, or shal apply to
aquantity of fish or wildlife or plantsin excess of that specified by the Secretary; (B) the one-year period
for those species of fish or wildlife listed by the Secretary as endangered prior to the effective date of this
Act shdl expire in accordance with the terms of section 3 of the Act of December 5, 1969 (83 Stat. 275);
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and (C) no such exemption may be granted for the importation or exportation of a specimen listed in
Appendix | of the Convention which isto be used in acommercid activity.
(2) As used in this subsection, the term "undue economic hardship” shdl include, but not be limited to:
(A) substantid economic loss resulting from inability caused by this Act to perform contracts with
respect to species of fish and wildlife entered into prior to the date of publication in the Federd Register
of anotice of consideration of such species as an endangered species,

(B) subsgtantia economic lossto personswho, for the year prior to the notice of consideration of such
gpecies as an endangered species, derived a substantia portion of their income from the lawful taking of
any listed species, which taking would be made unlawful under this Act; or

(C) curtailment of subs stence taking made unlawful under this Act by persons (i) not reasonably able
to secure other sources of subsistence; and (ii) dependent to a subgtantia extent upon hunting and fishing
for subsstence; and (iii) who must engage in such curtailed taking for subsistence purposes.

(3) The Secretary may makefurther requirementsfor ashowing of undue economic hardship ashedeems
fit. Exceptions granted under this section may be limited by the Secretary in hisdiscretion asto time, areq,
or other factor of gpplicability.

(c) Notice and review. The Secretary shdl publish notice in the Federd Register of each gpplication for
an exemption or permit which is made under this section. Each notice shdl invite the submission from
interested parties, within thirty days after the date of the notice, [of] written data, views, or argumentswith
respect to the agpplication; except that such thirty-day period may be waived by the Secretary in an
emergency Stuation where the hedlth or life of an endangered animd is threatened and no reasonable
dternative is available to the gpplicant, but notice of any such waiver shall be published by the Secretary
in the Federad Register within ten days following the issuance of the exemption or permit. Information
received by the Secretary as a part of any gpplication shal be available to the public as a matter of public
record at every stage of the proceeding.

(d) Permit and exemption policy. The Secretary may grant exceptions under subsections (a)(1)(A) and
(b) of this section only if he finds and publishes his finding in the Federd Register that (1) such exceptions
were gpplied for in good faith, (2) if granted and exercised will not operate to the disadvantage of such
endangered species, and (3) will be cons stent with the purposesand policy set forth in section 2 of thisAct
[16 USC § 1531].

(e) Alaska natives.

(1) Except as provided in paragraph (4) of this subsection the provisons of this Act shall not gpply with
respect to the taking of any endangered species or threatened species, or the importation of any such
gpecies taken pursuant to this section, by--

(A) any Indian, Aleut, or Eskimo who is an Alaskan Native who resides in Alaska; or
(B) any non-native permanent resdent of an Alaskan native village,

If such taking is primarily for subsistence purposes. Non-edible byproducts of speciestaken pursuant to
this section may be sold in interstate commerce when made into authentic native articles of handicraftsand
dathing; except that the provisons of this subsection shdl not apply to any non-native resdent of an
Alaskan native village found by the Secretary to be not primarily dependent upon the taking of fish and
wildlife for consumption or for the creation and sale of authentic native articles of handicraftsand clothing.
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(2) Any taking under this subsection may not be accomplished in awasteful manner.

(3) Asused in this subsection--

(1) The term "subsistence” includes sdlling any edible portion of fish or wildlife in native villages and
townsin Alaskafor native consumption within native villages or towns, and

(i1) The term "authentic native articles of handicrafts and clothing” means items composed wholly or in
some significant respect of natural materids, and which are produced, decorated, or fashioned in the
exercise of traditiond native handicrafts without the use of pantographs, multiple carvers, or other mass
copying devices. Traditiond native handicrafts include, but are not limited to, weaving, carving, ditching,
sewing, lacing, beading, drawing, and painting.

(4) Notwithstanding the provisons of paragraph (1) of this subsection, whenever the Secretary
determines that any species of fish or wildlife which is subject to teking under the provisons of this
subsection is an endangered species or threatened species, and that such taking materidly and negetively
affectsthe threatened or endangered species, he may prescribe regulations upon the taking of such species
by any such Indian, Aleut, ESkimo, or non-Native Alaskan resdent of an Alaskan native village. Such
regulations may be established with reference to species, geographica description of the areaincluded, the
seasonfor taking, or any other factorsrelated to the reason for establishing such regulations and congstent
with the policy of this Act. Such regulations shdl be prescribed after anotice and hearings in the affected
judicid digtrictsof Alaskaand as otherwise required by section 103 of the Marine Mamma Protection Act
of 197216 USC § 1373], and shdl be removed as soon as the Secretary determines that the need for
their impositions has disappeared.

(f) Pre-Act endangered species parts exemption; application and certification; regulation; vdidity of sdes
contract; separability of provisons, renewd of exemption; expiration of renewd certification.

(1) Asused in this subsection--

(A) The term "pre-Act endangered species part” means--

(1) any spermwhde ail, including derivativesthereof, which waslawfully held within the United States
on December 28, 1973, in the course of acommercid activity; or

(i) any finished scrimshaw product, if such product or the raw materid for such product was lawfully
held within the United States on December 28, 1973, in the course of acommercid activity.

(B) The term "scrimshaw product” means any art form which involves the subgtantid etching or
engraving of designsupon, or the substantia carving of figures, patterns, or designsfrom, any bone or tooth
of any marine mammal of the order Cetacea. For purposes of this subsection, polishing or the adding of
minor superficia markings does not condtitute substantia etching, engraving, or carving.

(2) The Secretary, pursuant to the provisions of this subsection, may exempt, if such exemptionisnotin
violation of the Convention, any pre-Act endangered species part from one or more of the following
prohibitions:

(A) The prohibition on exportation from the United States set forth in section 9(a)(1)(A) of thisAct[16
USC 8§ 1538(a)(1)(A)].
(B) Any prohibition set forth in section 9(a)(1)(E) or (F) of thisAct [16 USC § 1538(a)(1)(E), (F)].

(3) Any person seeking an exemption described in paragraph (2) of this subsection shal make gpplication
therefor to the Secretary in such form and manner as he shdl prescribe, but no such gpplication may be
considered by the Secretary unless the application--

(A) isreceived by the Secretary before the close of the one-year period beginning on the date on which
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regulations promulgated by the Secretary to carry out this subsection first take effect;

(B) contains a complete and detailed inventory of al pre-Act endangered species parts for which the
goplicant seeks exemption;

(C) isaccompanied by such documentation asthe Secretary may requireto provethat any endangered
species part or product claimed by the applicant to be a pre-Act endangered species part isin fact such
apart; and

(D) contains such other information asthe Secretary deems necessary and appropriateto carry out the
purposes of this subsection.

(4) If the Secretary approves any application for exemption made under this subsection, he shal issue
to the applicant a certificate of exemption which shal specify--

(A) any prohibition in section 9(a) of thisAct [16 USC 8§ 1538(a)] which is exempted,

(B) the pre-Act endangered species parts to which the exemption applies,

(C) the period of time during which the exemption is in effect, but no exemption made under this
subsection shdl have force and effect after the close of the three-year period beginning on the date of
issuance of the certificate unless such exemption is renewed under paragraph (8); and

(D) any term or condition prescribed pursuant to paragraph (5)(A) or (B), or both, which the Secretary
deems necessary or appropriate.

(5) The Secretary shal prescribe such regulations as he deems necessary and appropriate to carry out
the purposes of this subsection. Such regulations may set forth--

(A) terms and conditions which may be imposed on applicants for exemptions under this subsection
(induding, but not limited to, requirementsthat applicantsregister inventories, keep complete sdesrecords,
permit duly authorized agents of the Secretary to ingpect such inventories and records, and periodicdly file
appropriate reports with the Secretary); and

(B) terms and conditions which may be imposed on any subsequent purchaser of any pre-Act
endangered species part covered by an exemption granted under this subsection;

to insure that any such part so exempted isadequately accounted for and not disposed of contrary to the
provisons of this Act. No regulation prescribed by the Secretary to carry out the purposes of this
subsection shdl be subject to section 4(f)(2)(A)(i) of this Act.

(6) (A) Any contract for the sale of pre-Act endangered species parts which is entered into by the
Adminigtrator of Genera Services prior to the effective date of this subsection and pursuant to the notice
published in the Federa Register on January 9, 1973, shdl not be rendered invdid by virtue of thefact that
fulfillment of such contract may be prohibited under section 9(a)(1)(F) [16 USC § 1538(a)(1)(F)].

(B) In the event that this paragraphishddinvaid, thevdidity of theremainder of the Act, induding the
remainder of this subsection, shall not be affected.

(7) Nothing in this subsection shall be construed to--

(A) exonerate any person from any act committed in violation of paragraphs (1)(A), (1)(E), or (1)(F)
of section 9(a) [16 USC § 1538(a)(1)(A), (E), (F)] prior to the date of enactment of this subsection
[enacted July 12, 1976]; or

(B) immunize any person from prosecution for any such act.

(8) (A) [(D] any valid certificate of exemption which was renewed after October 13, 1982, and wasin
effect on March 31, 1988, shdl be deemed to be renewed for a Sx-month period beginning on the date
of enactment of the Endangered Species Act Amendments of 1988 [enacted Oct. 7, 1988]. Any person
holding such a certificate may apply to the Secretary for one additiona renewa of such certificate for a
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period not to exceed 5 years beginning on the date of such enactment [enacted Oct. 7, 1988].

(B) If the Secretary approves any gpplication for renewa of an exemption under this paragraph, he
ghdl issue to the gpplicant a certificate of renewa of such exemption which shal provide that al terms,
conditions, prohibitions, and other regulations made gpplicable by the previous certificate shal remain in
effect during the period of the renewd.

(C) No exemption or renewal of such exemption made under this subsection shall haveforce and effect
after the expiration date of the certificate of renewa of such exemption issued under this paragraph.

(D) No person may, after January 31, 1984, sdll or offer for sdleininterstate or foreign commerce, any
pre-Act finished scrimshaw product unless such person holds avalid certificate of exemption issued by the
Secretary under this subsection, and unless such product or the raw materia for such product was held by
such person on October 13, 1982.

(9) Burdenof proof. 1n connection with any action dleging aviolation of section9[16 USC § 1538], any
person claming the benefit of any exemption or permit under this Act shal have the burden of proving that
the exemption or permit is applicable, has been granted, and was vdid and in force a the time of the
aleged vidlation.

(h) Certain antique articles; importation; port designation; application for return of articles.

(1) Sections4(d), 9(a), and 9(c) [ 16 USC § § 1533(d), 1538(a), (c)] do not apply to any articlewhich-

(A) isnot less than 100 years of age;

(B) is composed in whole or in part of any endangered species or threatened species listed under
section 4 [16 USC § 1533];

(C) has not been repaired or modified with any part of any such species on or after the date of the
enactment of this Act [enacted Dec. 28, 1973]; and

(D) isentered at a port designated under paragraph (3).

(2) Any person who wishes to import an article under the exception provided by this subsection shall
submit to the customs officer concerned at the time of entry of the article such documentation as the
Secretary of the Treasury, after consultation with the Secretary of the Interior, shdl by regulation require
as being necessary to establish that the article meets the requirements set forth in paragraph (1)(A), (B),
and (C).

(3) The Secretary of the Treasury, after consultation with the Secretary of the Interior, shal designate one
port within each customs region a which articles described in paragraph (1)(A), (B), and (C) must be
entered into the customs territory of the United States.

(4) Any person who imported, after December 27, 1973, and on or before the date of the enactment of
the Endangered Species Act Amendments of 1978 [enacted Nov. 10, 1978], any article described in
paragraph (1) which--

(A) wasnot repaired or modified after the date of importation with any part of any endangered species
or threatened species listed under section 4[16 USC § 1533];

(B) wasforfeited to the United States before such date of the enactment [enacted Nov. 10, 1978], or
is subject to forfeiture to the United States on such date of enactment [enacted Nov. 10, 1978], pursuant
to the assessment of acivil penaty under section 11 [16 USC § 1540]; and

(C) isin the custody of the United States on such date of enactment [enacted Nov. 10, 1978];
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may, before the close of the one-year period beginning on such date of enactment [enacted Nov. 10,
1978], make application to the Secretary for return of the article. Application shdl be made in such form
and manner, and contain such documentation, as the Secretary prescribes. If on the basis of any such
goplication which istimely filed, the Secretary is satisfied thet the requirements of this paragraph are met
with respect to the article concerned, the Secretary shdl return the article to the applicant and the
importationof such article shdl, on and after the date of return, be deemed to be alawful importation under

thisAct.
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(i) Noncommercid transshipments. Any importation into the United States of fish or wildlife shdl, if--

(1) such fish or wildlife was lawfully taken and exported from the country of origin and country of
reexport, if any;

(2) such fish or wildlife isin trangt or transshipment through any place subject to the jurisdiction of the
United States en route to a country where such fish or wildlife may be lawfully imported and received;

(3) the exporter or owner of such fish or wildlife gave explicit ingructions not to ship such fish or wildlife
through any place subject to thejurisdiction of the United States, or did al that could have reasonably been
done to prevent transshipment, and the circumstances leading to the transshipment were beyond the
exporter's or owner's control;

(4) the applicable requirements of the Convention have been satisfied; and

(5) such importation is not made in the course of acommercid activity,

be an importation not in violation of any provison of this Act or any regulation issued pursuant to this Act
while such fish or wildlife remainsin the control of the United States Customs Service.

(j) Experimenta populations.

(2) For purposes of this subsection, the term " experimenta population” means any population (including
any offspring arising solely therefrom) authorized by the Secretary for release under paragraph (2), but only
when, and at such times as, the population is wholly separate geographically from nonexperimental
populations of the same species.

(2) (A) The Secretary may authorize the release (and the related trangportation) of any population
(including eggs, propagules, or individuals) of an endangered species or athreatened species outsde the
current range of such speciesif the Secretary determines that such release will further the conservation of
such species.

(B) Before authorizing the release of any population under subparagraph (A), the Secretary shdl by
regulation identify the population and determine, on the basis of the best avail able information, whether or
not such population isessentid to the continued existence of an endangered speciesor athrestened species.

(C) For the purpaoses of this Act, each member of an experimenta population shdl be treated as a
threatened species; except that--

(i) soldy for purposes of section 7 (other than subsection (a)(1) thereof) [16 USC § 1536], an
experimenta population determined under subparagraph (B) to be not essentiad to the continued existence
of agpecies shdl be treated, except when it occursin an areawithin the Nationd Wildlife Refuge System
or the Nationa Park System, as a species proposed to belisted under section4[16 USC § 1533]; ad

(ii) critical habitat shall not be designated under this Act for any experimenta population determined
under subparagraph (B) to be not essentia to the continued existence of a species.

(3) The Secretary, with respect to populations of endangered species or threatened species that the
Secretary authorized, before the date of the enactment of this subsection [enacted Oct. 13, 1982], for
release in geographica areas separate from the other populations of such species, shall determine by
regulation which of such populationsare an experimentd population for the purposes of this subsection and
whether or not each is essentia to the continued existence of an endangered species or a threatened
Species.
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§ 1540. Pendties and enforcement
(@ Civil pendlties.

(1) Any person who knowingly violates, and any personengaged in busnessasanimporter or exporter
of fish, wildlife, or plantswho violates, any provison of thisAct, or any provison of any permit or certificate
issued hereunder, or any regulation issued in order to implement subsection (8)(1)(A), (B), (C), (D), (E),
or (F), @A), (B), (C), or (D), (c), (d) (other than regulation relating to recordkeeping or filing of
reports), (f) or (g) of section 9 of thisAct [16 USC § 1538(8)(1)(A), (B), (C), (D), (E), or (F), (2)(A),
(B), (C), or (D), (c), (d), (F), or (g)], may be assessed acivil pendty by the Secretary of not morethan $
25,000 for each violation. Any person who knowingly violates, and any person engaged in busnessas an
importer or exporter of fish, wildlife, or plants who violaes, any provison of any other regulation issued
under this Act may be assessed acivil pendty by the Secretary of not more than $ 12,000 for each such
violation. Any person who otherwise violates any provison of this Act, or any regulation, permit, or
certificate issued hereunder, may be assessed a civil pendty by the Secretary of not more than $ 500 for
each such violation. No penalty may be assessed under this subsection unless such person is given notice
and opportunity for ahearing with respect to such violation. Each violation shdl be aseparate offense. Any
suchcivil pendty may be remitted or mitigated by the Secretary. Upon any failureto pay apendty assessed
under this subsection, the Secretary may request the Attorney Generd to indtitute acivil actioninadidrict
court of the United States for any digtrict in which such person is found, resides, or transacts businessto
collect the pendty and such court shdl havejurisdiction to hear and decide any such action. The court shdl
hear such action on the record made before the Secretary and shal sustain his action if it is supported by
subgtantia evidence on the record considered as awhole.

(2) Hearings held during proceedings for the assessment of civil pendties authorized by paragraph (1)
of this subsection shal be conducted in accordance with section 554 of title 5, United States Code[5 USC
§ 554]. The Secretary may issue subpenas for the attendance and testimony of witnesses and the
production of relevant papers, books, and documents, and administer oaths. Witnesses summoned shdl
be paid the same fees and mileage that are paid to witnesses in the courts of the United States. In case of
contumacy or refusa to obey a subpena served upon any person pursuant to this paragraph, the district
court of the United States for any didtrict in which such person is found or resides or transacts business,
upon application by the United States and after notice to such person, shal have jurisdiction to issue an
order requiring such person to appear and give testimony before the Secretary or to appear and produce
documents before the Secretary, or both, and any failure to obey such order of the court may be punished
by such court as a contempt thereof.

(3) Notwithstanding any other provison of this Act, no civil pendty shdl beimposed if it can be shown
by a preponderance of the evidence that the defendant committed an act based on agood faith belief that
he was acting to protect himself or hersaf, a member of his or her family, or any other individua from
bodily harm, from any endangered or threatened species.

(b) Crimind violations.

(1) Any person who knowingly violates any provison of this Act, of any permit or certificate issued
hereunder, or of any regulation issued in order to implement subsection ()(1)(A), (B), (C), (D), (E), or
®; @)(A), (B), (C), or (D), (c), (d) (other than a regulation relating to recordkeeping, or filing of
reports), (f), or (g) of section 9 of thisAct [16 USC § 1538(a)(1)(A), (B), (C), (D), (E), or (F), (2)(A),
(B), (C), or (D), (c), (d), (f), or (g)] shall, upon conviction, be fined not more than $ 50,000 or imprisoned
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for not more than one year, or both. Any person who knowingly violates any provision of any other
regulation issued under this Act shdl, upon conviction, be fined not more than $ 25,000 or imprisoned for
not more than Sx months, or both.

(2) The head of any Federal agency which has issued a lease, license, permit, or other agreement
authorizing a person to import or export fish, wildlife, or plants, or to operate a quarantine station for
imported wildlife, or authorizing the use of Federd lands, including grazing of domestic livestock, to any
person who is convicted of a crimind violation of this Act or any regulation, permit, or certificate issued
hereunder may immediately modify, suspend, or revoke each lease, license, permit, or other agreement.
The Secretary shall dso suspend for a period of up to one year, or cancd, any Federd hunting or fishing
permits or sampsissued to any person who is convicted of acrimind violation of any provison of thisAct
or any regulation, permit, or certificate issued hereunder. The United States shdl not be liable for the
payments of any compensation, reimbursement, or damages in connection with the modification,
suspension, or revocation of any leases, licenses, permits, slamps, or other agreements pursuant to this
section.

(3) Notwithstanding any other provision of this Act, it shall be a defense to prosecution under this
subsectionif the defendant committed the offense based on agood faith belief that he was acting to protect
himsdf or hersdf, a member of his or her family, or any other individud, from bodily harm from any
endangered or threatened species.

(c) Didtrict court jurisdiction. The severd didtrict courts of the United States, including the courts
enumerated in section 460 of title 28, United States Code [28 USC § 460], shdl have jurisdiction over
any actions arisng under this Act. For the purpose of this Act, American Samoa shdl be included within
thejudicid digrict of the Digtrict Court of the United States for the Didtrict of Hawall.

(d) Rewards and certain incidental expenses. The Secretary or the Secretary of the Treasury shdl pay,
from sums received as pendties, fines, or forfeitures of property for any violation of this Act or any
regulationissued hereunder (1) areward to any person who furnishesinformation which leadsto an arrest,
acrimind conviction, civil pendty assessment, or forfeiture of property for any violation of thisAct or any
regulation issued hereunder, and (2) the reasonable and necessary costs incurred by any person in
providing temporary care for any fish, wildlife, or plant pending the disposition of any civil or crimind
proceeding dleging a violaion of this Act with respect to that fish, wildlife, or plant. The amount of the
reward, if any, isto be designated by the Secretary or the Secretary of the Treasury, as appropriate. Any
officer or employee of the United States or any State or locad government who furnishes information or
renders service in the performance of his officid duties is indigible for payment under this subsection.
Whenever the balance of sums received under this section and section 6(d) of the Act of November 16,
1981 (16 U.S.C. 3375(d)), as pendties or fines, or from forfeitures of property, exceed $ 500,000, the
Secretary of the Treasury shdl deposit an amount equa to such excess baance in the cooperative
endangered species conservation fund established under section 6(i) of thisAct [16 USC § 1535(i)].

(e) Enforcement.

(1) The provisons of this Act and any regulations or permits issued pursuant thereto shdl be enforced
by the Secretary, the Secretary of the Treasury, or the Secretary of the Department in which the Coast
Guard is operating, or al such Secretaries. Each such Secretary may utilize by agreement, with or without
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rembursement, the personnd, services, and facilities of any other Federd agency or any State agency for
purposes of enforcing this Act.

(2) Thejudges of the digtrict courts of the United States and the United States magistrates may, within
their respective|jurisdictions, upon proper oath or affirmation showing probable cause, issue such warrants
or other process as may be required for enforcement of this Act and any regulation issued thereunder.

(3) Any person authorized by the Secretary, the Secretary of the Treasury, or the Secretary of the
Department inwhich the Coast Guard is operating, to enforcethis Act may detain for ingpection and ingpect
any package, crate, or other container, including its contents, and al accompanying documents, upon
importation or exportation. Such person may make arrests without awarrant for any violation of this Act
if he has reasonable grounds to believe that the person to be arrested is committing the violation in his
presence or view, and may execute and serve any arrest warrant, search warrant, or other warrant or civil
or crimina process issued by any officer or court of competent jurisdiction for enforcement of this Act.
Such person so authorized may search and seize, with or without awarrant, asauthorized by law. Any fish,
wildlife, property, or item so seized shdl be held by any person authorized by the Secretary, the Secretary
of the Treasury, or the Secretary of the Department in which the Coast Guard is operating pending
digpostion of avil or crimind proceedings, or the inditution of an action in rem for forfeiture of such fish,
wildlife, property, or item pursuant to paragraph (4) of this subsection; except that the Secretary may, in
lieuof holding such fish, wildlife, property, or item, permit the owner or consignee to post abond or other
surety satisfactory to the Secretary, but upon forfeiture of any such property to the United States, or the
abandonment or waiver of any claim to any such property, it shall be disposed of (other than by sdetothe
generd public) by the Secretary in such amanner, cons stent with the purposes of thisAct, asthe Secretary
shdl by regulation prescribe.

(4) (A) All fish or wildlife or plants taken, possessed, sold, purchased, offered for sale or purchase,
transported, ddlivered, received, carried, shipped, exported, or imported contrary to the provisons of this
Act, any regulation made pursuant thereto, or any permit or certificate issued hereunder shall be subject
to forfeiture to the United States.

(B) All guns, traps, nets, and other equipment, vesses, vehicles, arcraft, and other means of
trangportation used to ad the taking, possessing, sdling, purchasing, offering for sde or purchase,
transporting, ddivering, receiving, carrying, shipping, exporting, or importing of any fish or wildlife or plants
in violation of this Act, any regulation made pursuant thereto, or any permit or certificateissued thereunder
shdl be subject to forfeture to the United States upon conviction of acrimind violation pursuant to section
11(b)(1) of this Act [subsec. (b)(1) of this section].

(5) All provisons of law rdating to the saizure, forfeiture, and condemnation of avesse for violation of
the customs laws, the disposition of such vessdl or the proceeds from the sdle thereof, and the remisson
or mitigation of such forfeiture, shal apply to the seizures and forfeituresincurred, or aleged to have been
incurred, under the provisons of this Act, insofar as such provisons of law are applicable and not
inconsstent with the provisons of this Act; except that al powers, rights, and duties conferred or imposed
by the customs laws upon any officer or employee of the Treasury Department shdl, for the purposes of
this Act, be exercised or performed by the Secretary or by such persons as he may designate.

(6) The Attorney Generd of the United States may seek to enjoin any person who is dleged to be in
violation of any provison of this Act or regulation issued under authority thereof.

(f) Regulations. The Secretary, the Secretary of the Treasury, and the Secretary of the Department in
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whichthe Coast Guard is operating, are authorized to promulgate such regulations as may be appropriate
to enforce this Act, and charge reasonable fees for expenses to the Government connected with permits
or certificates authorized by this Act including processing gpplications and reasonabl e ingpections, and with
the transfer, board, handling, or storage of fish or wildlife or plants and evidentiary items seized and
forfeited under this Act. All such fees collected pursuant to this subsection shdl be deposited in the
Treasury to the credit of the appropriation which is current and chargeable for the cost of furnishing the
sarvices. Appropriated funds may be expended pending reimbursement from parties in interest.

(g) Citizen suits.

(1) Except as provided in paragraph (2) of this subsection any person may commence acivil suit on his
own behalf--

(A) to enjoin any person, including the United States and any other governmenta instrumentaity or
agency (to the extent permitted by the eeventh amendment to the Condtitution), who is dleged to be in
violation of any provison of this Act or regulation issued under the authority thereof; or

(B) to compd the Secretary to apply, pursuant to section 6(g)(2)(B)(ii) of this Act [16 USC §
1535(g)(2)(B)(ii)], the prohibitions set forth in or authorized pursuant to section 4(d) or section 9(a)(1)(B)
of thisAct [16 USC § § 1533(d), 1538(a)(1)(B)] with respect to the taking of any resident endangered
species or threstened species within any State; or

(C) againgt the Secretary where thereis dleged afalure of the Secretary to perform any act or duty
under section 4 [16 USC § 1533] which is not discretionary with the Secretary.

Thedigrict courts shdl have jurisdiction, without regard to the amount in controversy or the citizenship
of the parties, to enforce any such provision or regulation, or to order the Secretary to perform such act
or duty, as the case may be. In any civil suit commenced under subparagraph (B) the didtrict court shal
compel the Secretary to apply the prohibition sought if the court findsthat the dlegation that an emergency
existsis supported by substantial evidence.

(2) (A) No action may be commenced under subparagraph (1)(A) of this section--

(i) prior to Sixty days after written notice of the violation has been given to the Secretary, and to any
adleged violator of any such provison or regulation;

(ii) if the Secretary has commenced action to impose a pendty pursuant to subsection (@) of this
section; or

(iii) if the United States has commenced and is diligently prosecuting a crimind action in a court of
the United States or a State to redress aviolation of any such provision or regulation.

(B) No action may be commenced under subparagraph (1)(B) of this section--

(i) prior to Sixty days after written notice has been given to the Secretary setting forth the reasonswhy
anemergency isthought to exist with respect to an endangered species or athreatened speciesin the State
concerned; or

(i) if the Secretary has commenced and is diligently prosecuting action under section 6(g)(2)(B)(ii)
of thisAct [16 USC 8§ 1535(g)(2)(B)(ii)] to determine whether any such emergency exigts.

(C) No action may be commenced under subparagraph (1)(C) of this section prior to Sixty days after
written notice has been given to the Secretary; except that such action may be brought immediately after
suchnatification in the case of an action under this section respecting an emergency posing asgnificant risk
to the well-being of any species of fish or wildlife or plants.

(3) (A) Any suit under this subsection may be brought inthejudicid ditrict in which the violation occurs.
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(B) In any such suit under this subsection in which the United States is not a party, the Attorney
Generd, at the request of the Secretary, may intervene on behdf of the United States as a matter of right.
(4) The court, inissuing any fina order in any suit brought pursuant to paragraph (1) of this subsection,
may award costs of litigation (including reasonabl e attorney and expert witnessfees) to any party, whenever
the court determines such award is gppropriate.
(5) Theinjunctive relief provided by this subsection shdl not restrict any right which any person (or class
of persons) may have under any statute or common law to seek enforcement of any standard or limitation
or to seek any other rdief (including relief againgt the Secretary or a State agency).

(h) Coordination with other laws. The Secretary of Agriculture and the Secretary shall provide for
gppropriate coordination of the adminidration of this Act with the adminigration of the anima quarantine
laws (21 U.S.C. 101-105, 111-135b, and 612-614) and section 306 of the Tariff Act of 1930(19U.S.C.
1306). Nothing inthisAct or any amendment made by thisAct shal be construed as superseding or limiting
in any manner the functions of the Secretary of Agriculture under any other law relating to prohibited or
restricted importations or possession of animas and other articles and no proceeding or determination
under this Act shdl preclude any proceeding or be considered determinative of any issue of fact or law in
any proceeding under any Act administered by the Secretary of Agriculture. Nothing in this Act shdl be
congrued as superseding or limiting in any manner the functions and responghilities of the Secretary of the
Treasury under the Tariff Act of 1930, including, without limitation, section 527 of that Act (19 U.S.C.
1527), relating to the importation of wildlife taken, killed, possessed, or exported to the United States in
violation of the laws or regulations of aforeign country.

§ 1541. Endangered plants

The Secretary of the Smithsonian Indtitution, in conjunction with other affected agencies, isauthorized and
directed to review (1) species of plants which are now or may become endangered or threatened and (2)
methods of adequately conserving such species, and to report to Congress, within one year after the date
of the enactment of thisAct [enacted Dec. 28, 1973], theresults of such review including recommendations
for new legidation or the amendment of existing legidation.

8§ 1542. Authorization of gppropriations
(@ Ingenera. Except asprovided in subsections (b), (c), and (d), there are authorized to be appropriated-

(1) not to exceed $ 35,000,000 for fiscal year 1988, $ 36,500,000 for fiscal year 1989, $ 38,000,000
for fiscal year 1990, $ 39,500,000 for fisca year 1991, and $ 41,500,000 for fiscal year 1992 to enable
the Department of the Interior to carry out such functions and responsibilities as it may have been given
under thisAct;

(2) not to exceed $ 5,750,000 for fiscal year 1988, $ 6,250,000 for each of fiscal years 1989 and 1990,
and $ 6,750,000 for each of fiscal years 1991 and 1992 to enable the Department of Commerceto carry
out such functions and respongihilities asit may have been given under this Act; and

(3) not to exceed $ 2,200,000 for fiscal year 1988, $ 2,400,000 for each of fiscal years 1989 and 1990,
and $ 2,600,000 for each of fiscd years 1991 and 1992, to enable the Department of Agricultureto carry
out its functions and respongbilities with respect to the enforcement of this Act and the Convention which
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pertain to the importation or exportation of plants.

(b) Exemptions from Act. There are authorized to be appropriated to the Secretary to assst him and the
Endangered Species Committee in carrying out their functions under sections [section] 7(€), (g), and (h)
[16 USC § 1536(e), (g), (h)] not to exceed $ 600,000 for each of fiscal years 1988, 1989, 1990, 1991,
and 1992.

(c) Conventionimplementation. There are authorized to be gppropriated to the Department of the Interior
for purposes of carrying out section 8A(€) [16 USC § 1537a(€)] not to exceed $ 400,000 for each of
fisca years 1988, 1989, and 1990, and $ 500,000 for each of fiscal years 1991 and 1992, and such sums
ghdl remain available until expended.

8§ 1543. Congtruction with Marine Mammal Protection Act of 1972
Except as otherwise provided in this Act, no provison of this Act shdl take precedence over any more
redtrictive conflicting provison of the Marine Mamma Protection Act of 1972.

§ 1544. Annud cogt andysis by the Fish and Wildlife Service
Notwithstanding section 3003 of Public Law 104-66(31 U.S.C. 1113 note; 109 Stat. 734), on or before
January 15, 1990, and each January 15 theresfter, the Secretary of the Interior, acting through the Fishand
Wildife Service, shdl submit to the Congressan annuad report covering the preceding fisca year which shdll
contain--

(1) an accounting on aspecies by speciesbasisof al reasonably identifiable Federa expenditures made
primarily for the conservation of endangered or threatened species pursuant to this Act; and

(2) an accounting on aspecies by speciesbasis of dl reasonably identifiable expenditures made primarily
for the conservation of endangered or threatened species pursuant to this Act by States recaiving grants
under section 6 [16 USC § 1535].
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